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I[N THE SUPREME COURT OF INDIA
CIVIL/TRIMINAL CRIGINAL JURISDICTION
MRIT PETITION (C) NO,824 QF 1938
Gaurav Jain X s+. Petitionsr
Varsus
‘Union of India § Ors, . «+« Respondents
| WITH : )

WRIT BETITION (CRL.) NOs.745-S4 OF 1940 ‘ {
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"Frality, thy naze 1s woman™, was the

tgnosiny hesaped uﬁon'nonln of Victorian Eé{ by,.!j1ﬁiju- ;
Shakespeare 1in his great work 'Hastet®, The history I
of sociclogy has, however, ostxblishnd “the contrary, f

t.e., ;fortltuﬁe’.z,thy nase is woman; ‘caress', thy
is womang

» ’ . )

name _3js woman; 'self-sacrifice', thy nase

tenacity and successful pursuit, thsir aspathetical s

women., Indira Gandh}, Maraaret Thatcher, Srimove

Bhandérnaike and Golda Msir are few 1llustrious women

HEv¥ing  prisod successiu: e Jizorrst’c Trvecnants - i

the ‘respective damocratic States. -Apidst thes, sicill,

a clasa of women is trappes a8 victims of
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circumstances, unfounded social sanctiors, handicaps an
coercive farms in the flesh trade, optimised as
"prostitutes', (for short, 'fallen women'). Seeking

their redesptions, a few enlightened segments are

tapping the doors of this Court under Article 32 of thq;

Constitution, thﬁouéh a public spirited advocate,
Gaurav Jain who fiied, on their behaif, the main writ

petitions <¢laiming that right to be free citizens;

-right not to be trapped again; readjusted by economic

.ampowermant, social Jjustice and seglf-sustenance thereby

with equality of status, dignity of person in truth and

reality and social integration in the mainstream are

their magna garta. An article "A Raed 1ight trap:

Society 'give; no chance to prostitutes’ offspring™ in

"Indfa Todey' dated July 11, 1988 is founded as source

and has done yeoman's service to ignite the
senstivity of Gaurav to seek juprovement of the plight
of the unfortunate fallen women and their progeny.

Thovgh Gaﬁrav ‘had asked for establishing separate

educational institulisn. 7c, tha children of %he “atizn
women, this ~Court after hearing all the State

Governments and Union Territories which were then

represented through their respective standing caunsel,

observed on November 15, 1989 in Gauray Jain vs. Union

India & OUrs. [1950 Supp. S50 7981 that "sagregating
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children of prostituies by locating seoafate schools and

providing sepsrate hostels™ would 10t be ﬁn - the
interest of the children and the society at large,.
This‘ Court directed that they "should bs segregated
from their mothers and be allowed to mingle uitﬁ others
and becore a part of the society™, Accepting the
suggestion from the 8ar and rejecting the limited
prayer of the petitioner, this tourt had ordered that
"Children of prostitutes sHou?d. however, not be
permitted to leave in inferno and the undesirable
surroundings of prostitute homes”. This was felt
particularly so0 in the case of young girls whose .body
and mind are likely to be abused with growing age for
being admitted into the profession of their mothers.
While this Court did not ac223£"£Q3.é1gawﬁg(“ separate
hoste1shmf9f”_;hildren of prostitutes, it felt that

raccommodation in hosteis and other reformatory homes

PR -

should be adequately available to hg}p segregation of
thest children from their wothers livin; in prostitute

homes ‘as soon as they are jdentified”. In that view,

-

jnstead of disposing of the writ petition with a set of

directions, this Court constituted a Committee
compricing S/Shri Vv.C. Mahajan, R.K. Jain,_ Senior.
Advoégﬁfs. and others including M.N, Shroff, Advocate,



as ity Counvenor, and other individuals named i the
Ordaer: the Court diracted the Committee to subalt its
repcrl giving suggestions for appropriate action.

Accordingly, the report was submitted. Arguments -were
.%eard and Judgment was reserved but could ﬁot be
detivered. .RééuTtahtly, ﬁt was released from jngnént.
we lrave re-hea-d the counsel on both sides. The

primary question in tinis case is: what are the rights
haLL

——

of the <children_ of fallen wower, the modules to

— m—

Segré§afe ther from their mothers anmd othears so as to
give tihem protection, care and rehabilitation in the
mainstreas of the national 1ife? And as a facet of i%,
what should be the scheme to be evoived to eradicate
srostitution, i1.e., the source itself; and what succour
and susterance can be provided to the fallen victims of

flesh trade? These are priwmary questions we anguiate

interest litigation.

-,

for consideration in Lthis public
The Preamble, an integral part of the

Luastailution pladnes to secure ‘vacio-gconomic

justice' to a1l its citizens witih sLa;cd libertiec.

'equality of status and of opportunity’, assuring

‘fraternity’ and 'dignity' of the individual in a

anited and integrated Bharat. The fallen women tco are

cart of citizermry, P-gstitution in society has not
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been a2n_unknown phenomenon; it js_of .ancient. origin_and
—__/" Rt e g e — ——
has its manifestation in various forms wilh varied

degrees unfounded on so-called social sancticns etc.

The victies of the trap ars the poor, illiterate and

ignorant sections of the society and are the target

group in the flesh trade; rich comeunities exploit thew

r

end harvest at their misery and ignominy in  an
arganised gangsterism, in particular, with police
nexus. It is of 9grave social <concern, increasingly

rezlised by eniightened public spirited sections of the

sociaty to prevent g¢ender explocitation of 9ir?

children, The prostituie has always been an object and

was never seen as complete human being with dignity of

persocn; as if she has had no needs and aspirations of

her own, individually or collectively. Thelr probleas

are compounded by coercion laid around then and

torturcus treataent weta2d out to thes. Hhen,&hey make

attempts either to resist the prostitution or to

relieve themselves from the trap, they succuab to the

violent treatment and resultantly =many a one settle for

. . - . _ - 8
mrastitutign. Drostitute 3s +ovually s  human ?q{"9-

Despite that trap, shes is confronted with ths _9r°b1¢ﬁ3

to Dbear and rear the children, The Iiui:qtions of
trade confront them ir bringing up thetr children. be

it male ocor female. Their children are equally

51
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subjected to inhuman treatment by nanééers‘éfl brothels
and are subjected to discrimination, soc;al 'isqiatlon;
they are deprived of their right to live norwal 1life
for no fault of their own. In recen;‘tiles;' hoﬁéver;
there has been a growing body of opinion, bj";ertéin

ﬁn11ghtened sections of the society advocatinq the need.

to no 10nger treat the faillen women as a cr1n1naib or

‘as an object of shocking sexual abuse; they_are victims

of circusstances and hence should be tEpated as Human
beings Yike otherg, s0 as to bring them 1into the

mainstreaw of the social order without  ang attached

atignaﬂ Equally, they realise the need to keep their

children away frow the red light area, particularly
girl <children and have them inducted %nto respectable
and seaningful avogations and/or sé?f-enploylent
schenes.. In no circumstances, they should continue to
be in the trap of flesh trade for TCommercial

explbitatiqn. They nead to be treated with hunanify and
compassion so as to integrate them into the social

mainstream. If given equal opportunity, they would be

ablz to play thesr  wwn pari for _ paa:nfgf
rehabilitation, live a . life with happitess
purposefully, with meaningful right te 1life,

culturally, socielly and economically with squality of




status and dignity of psrsen. These constituticnal snd

hukgn rights to the victias of fallen track of flesh
trede, need care and consideration of the society.
This case calls uﬁan to resolve that human problem with
caress and purposeful guidelines, Yend help to
ameliorate their socio-sconomic conditiens, eradicate
social stigma and to wmake available to thes equal

opportunities for the social order,

Equally, thq right of the child s the
cancern of the society so that fallen women s3urpass
trafficking of her person fron'exp1ojtation: contfip;te
to bring up her ch11dren;.1ive a 1ife with dignity; and
not to continue 1n the foul social environment.

Equally, the ch%idren have the right to equa1ityr of

opportunity, dignity and care, protection  and

rehabilitation by the society with both hands open

bring them into tha mainstream of social 1ife without

pre-stigea affixed on them for no fault of her/his.

The Cdnvention on the Right of the Child, the

Furdamsrtal Rights “n Pars

Uniyg;gq[“_Dmc]aration of Human Rights, the Directive

Primciples of the State Policy are equally ;"df

available and made meaningful! instruments and mneans (O

amneliorate their conditions - social, educq}‘ona?.

to

111 of the Constitution, -

ME

.
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gconomical  and cultural, and to bring them into the
social stream Dy aiving the same opportunitie. e« had
by other children/ Thus, this case calle for a
careful and aeaninaful consideration wicth diverse
purspectives, to decide the probYems in the 1ight of
constitutional and human rights Qnd directions given to
the executive to effectuate them on adl%nistrative side
erfectively 'so that those riaghts become re2al and

meaningfulto tham.

Let us, therefore, first consider Lthe rights
of the fallen Women and their children given by the
Constitution andiihe Directive Principles, the Human
Rights and the Convention on the Right of Chiid,
before considering the social ignominy attached to thes
and before looking Ffor the remedy to relieve them from

the agony and mnake them equal participants in normal

A%

. svcial  arder, Article 14 provides for ewuality in

PR SN a

general, Artic1e“\21 léuarantees cighy te. Yife and
liberty. Article 15 prohibits disérimination on the
grounds of \:;TT;ious race, gaste, sex or place of
birth, or of any of thhem. Article 15(3) provides for
special protective discrimination in favour of woman
and child rejieving them from the moribund of FchrT

squality. It states that “"nothing in this avcicle
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shai! prevent the State from nmsking any spoacial
previsicn for women and children”, Articie 16¢1)
covers equality of.opportunity in matters ef. public
edploynent. Article 23 prohibirs traffic in husan
beings 2nd forced Iﬁbour.and.iakes it punishable wunder
“éupbrﬁssion of Immoral Traffic in Women and Girls Act,
1956' uhfch is renamed in 1§90 as the Immcoral Traffic
(Prohibition) Act (for short, the '1TP Act')F Article
24 prohibits emplioymant of children in any hazardous

enployment or in any fectory or msine unsuited to their

age,

Article 3¢ enjoins the State to sécure and

protect, as effectively as It may, a social order in

which justice - social, economic and political, shalt

inform all the institutions of national 1life. It

enjoins, by appropriate statutory or adainigtrative

actions, that the State should’ ninigﬁse the
orovide facilitiss and

Article 39(f)

inezualities in status and

opportunities to wmake equal results.

provides that the children should be given

opportunities and forilitliex t

4]

manner and conditions of freedom and dignity; and thae

childhood and youth are prctected against zxp1pftaf40ﬂ
and against moral and material abandonkent. srticle 46

davelop 'n 2 healthy .-
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directs the State to promote the educsatisnal. and
gcornomic interests of the women and weaker sectigns of
the people and that it shall protect them from social
injustice and all forws of exploitation. Article 45
makes provision for free and compulsory educstion for
children, which is5 now well cettled as a fundamental
right to ihe children upto the age of 14 years; it also
mandates Lhat facilities and opportunities for higher
educational avenuss be provided to them. The social
.justice an<d economic enpowerment are firmly heid as
fundamental rights of every citizen.

Articte 1 of'the Universal Declaration _of
L --

Husan Righ:s provides that all human beings are born

free and equal in dignity and rights. They are endowed
with reason and conscience and should act towards one
another in a spirit of brotharhood. Article 2 provides
that everyoné. which includes fallen women ‘End their
children, is entitied to all the rights and freedoms-
cet forth in the Declaration without any distinctios of
4ny kind such as race, rcolour, sex, languagz, reiigion,
solitical or otper ;pingbn. national or social Oriif”-
progerty, utirth of other status. Article 3 srovides
that everyone has the right to 1ife, 1liberty and

cecuriiy of wperson, Article 4 enjoins that no one

10
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shall be held in slavery or servitude; slavery and the
slave trade shall be prohibited in a1l their foras, The
falien victims in thes 7lech rrade is ne less thar &
slave trade. Article S provides that no one shall bs
subjected to torture or fo cruel, inhuman or degrading
traatment or punishment. The fa11en(trapped victims of
flesh trade are subjected to cruel, inhuman and
degrading treatment wnich are. obnoxious, abosinalble and
in  affront to Article 5 of the Universal Declaration

and Article 21 of the Indian Constitution.

_ Equally, Article 6 declares that everyone has
the right to recognition everywhere as a person before
the law. The victims of flesh trade are equally
entitied before the law to the recognition as equal
citizens with equal status and dignity in.the society.
Article 7 postulates that all are equal bsfore ths 1law

and are entitled, without discrisinstion, to equal
-y

protection of the law. $So, denial of equality of the

rights and opportunities and of dignity and of the

right to equal protection against any discrimination of

Falien women is vio ation of the Universal reclaration

-~

ingien

under Articie 1 and Aicicle 14 o1 oe
Constitutian,

Article 8 of the Universal peclaration




yrovides that everyone has the right to an ef.-sulive
-amedy by the competent national tribunasis for actlys
vialating the fundamental rights granted ULy the
fonstitution or the law. The Supreme Court of India,
which is the sentinel in the gqui vive, is enjoined to
protect equally the rightz of ;he poor, the deprived,
ine degraded women and children trapped in the flesh
trade, kept in inhumane and degrading conditions, and
ts grant them the constitutional right to freedons,
pretection, rebabilitation and treatment by the social
enginearing, in law, Constitution and appropriate
administrative weasures so as to enable them to work
hand-in-hand to live life with dignity and without any
stigma due to their past conduct tagged to them by
s50ci13] conditions, unfounded customs and circumstances
which have beccme bint on the victims and their
children. They %00 are entitlad to full equality, fair

snd  adequate facilities and opportunities to develor
to

-er w0 oL

‘heis  mepczunality with fully grown potentiality.

improve their exceilance in <svery walk «&f life.

Ariicle S1-4 of the Constitution enjoins duty on every

citizen to deveilop the scientific tempes, humanisme and

the spirit of inquiry faé reform and 10 strive towards

axc2llence in all spheres of individual and collective

-
3



- social we1f§re institutions, courts of

activity so that the nation constantly rises to higher

levele of endeavour a=d achievement.

Preanhle 1o the Declaration of the Ri,ht of

the Chitrd adopted by the UND on Novesber 20, 1959,

e —
ey,

provigggm_}fa;"_Ebg"_gﬂili_“§y_:gnsun of his ar Hher
physical or mental iumcturity, needs special safegquards

and care fincluding her appropriate 1legal pracection

before as well ss after b{rth. Racalling the I
provisions of ODeclaration on Social and Legal {
Principles relating :to Protection and Walfare of the

Childran with Spicil‘ f.eference to Foster or Yaceuant

and sdoption Natiuha!ly and Intsrnationally; the

tereral Asserbly REsolution #1/85 of Decewber 3, 1986

the Un‘ted Kations adopted Standard Winimum Rules for

the Administraticn of Juvenile Justice (Thes Beljing

Rules: dated November 29, 1985. 1India is 2  signatery

to the Declaration snd nas the saae and effuctively

participated in hringing the Declaration In force,

Articie 3 (1) postulates that in all actions cencernine”

childran, whather .vﬁdertaken by public eor aorivate

‘aw,

sdmintstrative autrocritiss sr ixgislasive Padles, PO

best interest of the child shall be the prisary

conslideration. trticle 3 (2) enjoint to ensu’® the

13
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¢chiid such protection and care as is necessary for his

¢ her well-being, taking ‘nto actount the .igh.: and

duties of hix or he- parents, legal guardians, ur other *
itdividuais legally and a1l theq appropriate measures Iin

t~at behell shall bz taken by tﬁp State, Articie 3(3)

citulates that the State shall ensure the availubility
a7 institutional services ang facilities responsible

far Lhe car® or protection of children, shail confors '
wilh the standsrds established by competent
authorities, particularly in the areas of safetyr
rralin, it tae npeober and suitabitity of their son as
well 25 competant supervieion. Article 4 obligatass by
avprupridie Tegislative, administrative or other
measures, implezeniation of the rights recognised in
the Convention. The Stuats has undertaken to Jepisment
economic, social and cu1tura1_rights, suych measures to
e maximum extent of the availab1e resources and where
nasded within the lfralework of internaf?onai co-

seeration, !

H
Articla I postulates that State Parties

teeedayc o ihar gyvaey chiod has the inheraui riehf Lo,
Yif: 9hich  is alrsady granted by Article 21 ¢  the

Tenstilatine of  Iadia  which has been interpreted

mupz ity ay chis Court to make the righi to 1ife

3
s’

14



“injurious to his or her well-being bearing in ming

cwrovidee

reaningful, cocialiy, culturally, economicsily, sven te¢
the dsprivad seguants of the society with dignity of
pasrean &nt¢ In pursuit of happiness. Afticle 5(2)
enjoins to ensure development of the child and A}tif1a
7(Z) pocttulates that the State shall TRT 18 ot
1epicsartation of thess rights in accordance with law
znd their olligations. Article 9(5) envisagas‘that thu
Stata sha', respect the right of the child who i3
sepirated from her parents to wmaintain personal
relstions and contaét with hsr parents. on regulz-
wasis, A-ticle 14(2).provides that the State shail
respect tha rights and duties of the parsnts, and w«h:n
spplicabdle, .199h1 guardians, to provide direction to

the child in the éxercise of his or her right in =

RS

manner censistent with the evolving capaciti?s
chi1&. Ar?&cia 17(2)(e) enjoins theMStato to ancour.

tne deye?gp;;ﬁt“ ﬁf. ippropriatn guidelines for tus
nrotection ‘' of the child from information and materiz]

the

provision: of Articles 13 and 18. article 18(.

~at thr Stzie shall use their dest ¢fforts o

ensure racognition of the principle trna* both parencs

haveg <orwmon rbsponsibilities for ths upbringng .nd

tevelopaant of the child., Parents and State have the

-~
oo

erisary responsibility for the upbriing'ng g

13
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davelosmer . af tha child, The best jnterests of the
chitd will bz thelir basic concern. Sub-para (2)
postulates that fo: pronoiing the righis set Ffarth in
this. Cenvention, porents, lega)l gu;rdian or iha State
in _.the' rerforacnce of their child-rearing
respunsibkilities, skall ensure the Jeve1opnent of
IrsTitutions, facilities and services for the care of

Chi?dr‘en-

Article 12(1) provides thgt the State Parties
3n§§1 t.s4 a1 ppopropriata legistative, adainistrative,
Loctsi and cduoaticrnal measures to protact the .chf1d
frea 211 Yoras of shysical o mental violence, 1njufv
or abuss, stgisct g neg119aht treatment, maji-treatment
or  axpinitation Sncluding sexual abuse, while in the
czry  of pare-ts, leqal gu-rdians or any other parson

-

7t  has the zare uf ths child. Equally, sub-para (2)

Y
21 4rticle 1% poswulates protactive measures, as may be

zppronriate, should include effective procedure for t)®

covwhlishusant of ars%3? nrogsrasmes to provide npcessary

stasert  for the child and for thozs who have~the care

5% the child agx well as. for other forms 3f prevention
tte.  4rticls 20 ¢hfch 1s matsrial  fer the purpose

aow Lutates 335 undeis

18
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"L. ¢ ¢tild tenporasrily or permariently
doprived of his or her Tam Jy
enviruneent, or in whose awn T
interszst canrot be ailowed tov rema:.. in
that eavironment, chall be entitied to
spectal protection and assistance
provided by the State.

Z. States Parties shall in accordance
with their national . laws ensura
alterrative care for such a child.

3, Such care could include, inter
aiis, foster placement, Kafala ar
Isl+awdc Law, adoption, or if necessary
placensent in suijtable institutions for
the care of children. When considering
colutions, due regard shall be pald to
-he desirability of continuity in &
child s upbringing and to the <c¢hild's
ethic, religious cultural and lingulstic

backg-ound."

Artizl: 28 recognises the right of the <child
to education and with a view to achieving this right

progressivel, and on the basis of equal opportunity,

the State shall in particular: (a) wmake primary

ecducation compuisery anad available free to allg (b}

eacourage th: development of different forms oF

sscondary education, including general and vocationd!

eduzation. wmak: them available and accessible to <oVeETY

the

chilg an. 2% .»  _>si21"e %waas:. 85 suchk %,

of free viucation and offering ‘fipancial
sducatior

introduction
assistance 1, case of need; {(c) make higher
accessible to all on the bacis of

aporopriate mea s; {(d) make education;f and vocational

capacTty by every



inforeation nnd guidance available and accessible to
all children; and (e} tske weasures (g9 encourans
regular attendance at schools and the reduction =¥
drop-cut rates. Ariicle 29 envissges that the State
#arties agree that the education of the childg shali Le
tirected to: (a) the devolopéent of the child's
persona1ity; talents and mentsl and physicsi abilities
to their fu'luest potentiaf; {(b) the ~developnent of
respect for tupan rights and fundamental fresdoms and
far the principles ensinrined in the Charter of the
United Nationsy {(c) the developxent of respect for the
ch%!d's parenty, his er her own cultural identity,
languages and values, for the national values of Lhe
country in which the child is 14ving, the country Fronm
which he or she may originate, and for cﬁviTizationf
di*ferent frop his or her own; (d) the preparation of
t.e child for responsible 1ife in & free ~sociaty, In
the spirit of uregrrstanding, peace, tolerance, equality
of sexes, =nd friendship among all peoples, sthnic,

netional and religious groups and persons of indigenous

origing - amxd  {2) the developuent of respacx Tfor the
nztural anyviranaent.
Article 32 recognises the rigat of the child

ts be protected from esconowic exploitation and from

18
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perfurming an. work that ig VYikely to be hazardsus or
to interrere with the child's »~ducation or to be
aarmful (¢ (e child's health or phvsi.al, gmental,
spiritual, soral or soéial developaent. Artic1§s 34,

36 and 37(s) ar:» squalily relevant and read as under:

734, State Partios undesrtake to protect
the chiid fros a1l forms of sexual

exnpiocitation and sexua)l abusa. For
thrse purposes, Statss Perties shall 1in
particular take all appropriate

nationzi, bilateral and sultilateral -
reasures to prevent: :

{a) the induceme&nt or coercion eof a
child to engaga In eny unltawful sexual
aclivity

{(by tha exploitative use of children in
prostitution or other unlawful sexyal
practices;

(c) the exploitative use of children in
poraoyraphic performances and materials.

316, States Parties shall proxect the.
vk 1d against ail other fores of
sx loitation prejudicial to anx aspects
of the child's welfare, -

7., State Parties shall ensure thaek

{(a) Mo chi'd shall be subjectec to
tarture aor other cruel, inhums er

cegrading Lreav—wit or  purishzunt,
2. Yifq |

Maither capital punishment o 4
ia~risongent without passieiiity o
ra ease shall be japosed for Ofo"C::

cumsitted by persone belgy 18 years
age;” g

irticie 8 of the Declaration on the Right to

19
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“¢tuding those related to family ptanning.

the national level, all necessary measures fur the
ralisation of the righf to development and shall
“sure, inter alia, equality of opportunity for &1l in
n2ir access to basic resources, education,  health
‘ervices, food, housing, employment and the fair
istribution of incowe, Effective measures should be

ndartaken Lo ensure that wosmen have zn active role in

e develookent process. Approprlate econowic and

ocial reforms should be carried out with @ view to

sradicating a1 socital injuries.

The Conventier on the Elisination Of All
orms of Discrinination Against Women, 1979 snjoins by

rticle 1, prohibition of discrimination of wonmen,

-~ticie 5 enjoins to modify social and patterns of

ynduct of wmen and women with a view to achieving

Timination of prejudices and customary and alil other"

~actices which are based on the Idea of the

feriorit. or “he superiority of the

.ereutyped roles for men and wosen. Article__12_

’ : . ' . . P
escribes Giscriuinzsian ana,ndn wo=o- in the Fiald of

+aTth care in order to ensure on the basis Qf equatity
sen and women, access to healta care services,
Article 13

20

\

3e~.2% or -GN -~ -~

g

>velopment provides that the Stste shall undertakas at \

(L o



prescribes diserimination and directs that the State
Partiss sha'l eliminate discrirination against women in
otﬁer .5ruas of economic and soctal Tife In order to
ensur9 on the basis of equality of sen and women, the
saie rignts, tn varticuler, the right to fanily
benefits, tone right to participate in recrectional
activities. sports and al) acpecis of. cultural 1if..
Article 15{d) enjoins the State to ensurs on the basis
af equality of nmen and women, the saue righé and
raspcﬁsibi1ity . as parttes, Iirrespective of their
warite) status, in matters relating to their childreng

in al} ceses the interasts of the.childkon ehall be

paramount. In Nadhu Kighwar § Q2rs. vs. i&ﬂli of ﬁiﬁiﬁ

§ QOrs. [(1996) 5 $cC 125], ‘this Court considered the

provisicns'of tha Convention on the Eliaination of A}

Forms of Di.crimination Against Women, 1979 (CECAW) and

held the same to be integral scheme of thd® Fundl:enfal“

Rights and the Directive Principless Article 2(e’ of

CEDAW enjoins the State Parties to breathe 1178 Into

&p:c?nationa1

R 4

the dry bonss of the Constitution,

s
T =

Conventicns oné tne Prutaction of Humanr Rights Act,

prevant gsnder-cased discrisinatien and to affectuate

right to 1ife $rcluding sepovarsent of °C°Q°'i°- social

/
and cultural rights. Article 5(f) read with articres

B
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3, 34 2nd 15 of the CEDAY ssbodies concomitant right to

- '
I

dr.eloprent as  an  iategral scheas of the Indian

. L3

Constitutici and the Human Rights Act. Sectfon 12 Aof

the Protect:on_cf Human Rights Act charges the National

Comaission with duty to ensure proper implementation a£

#2711 a3 prevention of vielation of human righﬁs and

fundawental {reedows.

Huaan Rights are derived from the dignity aﬁd \
varth inh:rent in the human person. Huaman rights and
fundarmental reedos have -been reiterated by the
Universal Declaration of Husanp Rights, Damocracy,
uevelopaen and respsct for human rights .and
fundamenta fresdoas are intsrdependent and have mutual
reinforcesent, The human rights for wosen, including
¢irl child are, therefore, inalienable, integral and
indivisible part of universal human rights. The full
developrent of perszonality and fundalent;ﬁ freedons and ‘
equal part cipation by woman In political, .;d¢1a1. '

zeynomic and cultural 11fa are concomitants for

P
L LN

T

natioral develcpment, social and famiisx s7adi:ity
growth - caVtu*iil, sécial and sconowical. All forr§'0f
discrimiaction an ground of gender s viglistive of
fundament +1 fresedoms and huaman rights. it W0y1d.

therefors, be imparative to take all steos to prohibit-..

22



prostitutian. Eradication of prostitution in any form
1;' iqtegral to social weal and giory of wozenhood.
Right aof the c¢hild to development’ hinges upon
éiinination of prostitution. Success ties upon
effeétiyc Reasurgs to eradicate root and branch of

prostitution.

Sectiun 2 (a) of the Ieworal Traffic

(Prevention) Act,1956 (for short, the ‘ITP ﬁct;)
c:fines 'brothel!'® to naaﬁ any house, room, conveyance
or place o any portion of any house, rooa, conveyance
or place which 1{s wused for purpose af sexual
exploitatiny or abuse, for the gain of another person
or for—the autual gain of two or more prostitutes. The
essential ingredient, therefore, is a place being used
for the purpose of sexual axploitation or abuse. TYh:
phrase ‘'for the'purpoée of' indicates that fha place
being used for the purpuse of the prostitution may be a
broihel provided a person uses the place and ask for
9it1s., where the person is shown girls to select frog
22 caere ong dos~ angrne ar affar hee body for
promiscucus- sexual intercourse fui hire. In ‘orJer “to
establish prostitution, evidence of scre than cone

customer is rot always necessary. A1l that is

essential o prove is that a girl/lady should be a



o

person offaring her body for promiscuous - sexual
intercourse for hire. Sexual intercource i: not an
esszntial ingredient. The inference of prostitutioﬁ
would ba drawn frow diverse circuastances established
in & case. -Sexuality has got to be established but
that does not require the evidence of more than one

customer and no evidence of actual intercoursea should

be adduced or praved., It is not necessary that there

should be repeated visits by persons to the place for
the surpose of prostitution. A single instance coupled
with the surrounding circumstances may be sufficient to

establish that the place §s being used as a brothel and

the rerson alleged was so keeping it. The prosecution’

has to prove only that in a premises a feaale indulges
the act of offering her body for promiscuous sexual

‘ntercource for hire. On proof thereof, it bscomes a

araothed.

The Juvenile Justices Act, 1986 (for_ short,
the '2J Aci') was enacted to provide for the care,
protection, treatment, devziopmant and reﬁahiiitatﬁan
of neclected or delinguent juveniles and for
adjudicaticon of such wmatters relating to disposition of

delinguent juvemiles, The pre-existing law was Found

. Jequate to tie over social knowledge, inetrument,

4

the

g e

R



e

delinquency c¢r ikproveaant of the chiid. The Act sought
to achieve & wuniform Yegal framework for Juvenile
justice in the country as a whole so as to ensure that
ne .chi1d, in any circumstance, is lodged in Jail and
police Jock-up. Thie is being ensufed by establishing
Juvenile Welfare Boards and Jiuvenile courts to‘ deel
sdequately with the subject. The objsct of the Act,
therefore, 1is to provide specialised approsch ‘tewards
the delingquent or neglected Jjuvenile to prevent
recurrence of juvenile delingquency in its full range
keeping in view the developmental needs of the <child
found in the situation of sccial saiadjustment. That
aims s secured by estabiishiﬁg observation homes,
juvenile housss, juvenile homes or neglected juvenile
and spacial homes for delinquent or neglected
juvernniles. The JJ Act is consistent with the right of
the c¢hi'd to development; the establisthed norms and
tandards for the administrtion of juvenile justice and
speciel mode of investigation, prosecution,
u:judf sttap  gnd Jiisnsition of tha juvenile. The JJ
Act providas for vare, treataant and rehabivitait U,
developing dppropriate linkage and co-operation betwee:
formal systewm .of juvanile Jjustice and voluwttery
agenciey engaged in'the 4eTfare of ths neglested or

sogcially aal-adjustzd children; it specifically

25



deines the areas of the responsibilitias etc. Section

Z(a) defines 'begaing'. Se:£§on 2(b) dafines 'auérd’ . e
te mean a Juveniie Welfare Board - constituted ﬁnder
section 4, Terns ' 'Brothe]'. 'prgstitute’,
“'prostitution’' and 'public ﬁWace! have been adopted as
defined in ITP Act. 'Competenl authority’  or
"Juvenile <court' as the case may be, is defined wunder
Section Z{d). Séctipn 2(f) defines '"fit person' or

"fit dinstitution’ to mean any person or Institution

(not Db«ing a police station or jail) found fit by the

competenl suthority to receive and take care of a

juvenile entrusted to his or its c¢dare and protection on

the terms and conditions specified by the cowpetent

authority. '6uardian' in retation to a  Jjuvenile has

been defined under Secticn 2(9). _'Juverfie' has be«n
defined under Section 2(h) to mean a boy who, has not

g Ly
attained the age of sixtezn years or & ¢irl who has not

attained the age of eighteen years. 'Juvenile Coufb'

and 'quenjig Home' have heen defined in Sectior: Z(i) . E
'Neglected juvenils/ which is ¥

and 2{j) respectively.
has been

more retevant for the purbbéé of Lhis c»s®,
defined in Ssction 2{1) to mean a jienile who (i) s
found begging; . or (ii) is found «rfthout having any h-ue

or settled b]ace of aboﬂe aﬁd'}‘thuuL any ostensible

)



procass  of exploitation for commercial purpose mahing

use of ur working up for exploitaticn of the person  of

the women taking wunjust and unlawiul advantage of

irapped wupen 107 wne's benefib or sexua) imtarcourse,

The waord abuse' has a very wide meaning everything

which i¢ contrary to good order estzblizhed by usage

amgints  to  shusa., Physical or mental mwear-treatment

sTec  1s zr abuge.  An injury to genitzl orgzas inoan

attampt of zexual intercource also amounis to sexual

dbuse, Any injury to private parts of a girl

conetitutes zbuse under the JJ Act. 'Public place’

means any wplace intendsd for use by, or accessible to

ih2  public and includes any publiic conveyance. It is

et necegsary that it muslt be publiic property. Even if

it e & private property, it is sufficient that the

:csible to the public. It must be a place

Plzie iw access

or freauenls.

-

to which the public, in fact, resorts

Tha Prchation OFfflcer is kapt in-charge for

anicrcenent of thée proyvisions of the Act, Section 4 of

v 0 3 Aol dooTL TR tue s it Welfars Resriist o unda:
Coaptar I11 titled '‘Competent Authority and
[netitutions for Juvenile', It postulates that Lhe
Statea Governmej: Dy official notification may

constitute for any area specified in the notification,

[
w5 ]
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m2ens  of supbsistence and is destitute; (3if) has a
parent or  guardian cho is unfit or incapacitated. to
exersise control over the juvenile; or (iv) iives in a
Brothel or with 3 prostitute or freguently 9005110 any
place used for the purpyse of prostitution, or s found
.7 associate witi: any prostitution or any oliler person
whe Teads s imworal, drunken or depraved 1ife: {v) who
in being wor ds 1ikely to be asbused or xploitad fer
isaoral or 11legal purpose: or wunconsclonable gain.
'Pr&stitutian’ pearis tha sexual exploitation ar abuse
of oersons for cowunercial purposes and‘the' expresston
"prestitiute’ shall be construed as it is defined under

ctic 2iF; af ITP Act. After the amendmen: to the

[35)
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4
i7F Act, ‘prostitutien' weans sexual exploitation or

person for commercial purpose.

o
o
&
/]
o
c
anl

Therefore, prostitution is not confined, ae

Y
in the 172 Act, tc offering of the body toc a pessoOn
fur promiscuous sexual intercourse. Normally, thé word

'prostitutivn' neans an act of promiscuous sexual

intercourse for hire or offer or agreementL t- perrora
an act of sexual 1htarcow: 5% <. 370, vatawful zexyal act
It has

for hire &% wxs the connctation of the Act.

bezen brought within its frame, by amencment, the act of

a fsmale snd expioitation of her persor by an act or



ong er more Juvenile Weifasre Boards for exe ¢lsing the
powers and discharging the duties conferred ar imposed
on such Beard In relation to neglectad juveriles under
the JJ Act. The powers of the Juveniie Courts, defined
ir Seclion 8, have been reiterated 4n Section 7.
Section 3 desls with "Juvenile homes®. It enjoins the
State Government to establish and wmaintain as many

juvanile homes as may be necessary for the reception of

neglected Jjuveniles under the JJ Act. Every juvenile:

howe to which a neglected juvenile is sent under the JJ

Act shall noct only provide the Juveniie with

accommodation, maintenance and facilicies for

education, vocaticnal training and rehabilitation, but

also to provide him with facilities for the dsvelopment
of his character and abilities and give hie necessary

tratning for protectiﬁq hiaself against wmoral danger or

exploitation and shall also perfors such other

functions as way be prescribed to enszurs &all-round

grewth and develppment of his personelity. Sections 10

and 11 deal with establisiment of -spanial ar

‘obszrvation homes for dellnquent Jjuve~iles, details of

»hich needs no elazboration. Section 12 touches upon

the need for After-care ocrganisations. Undar Sectionr

13 in Chapter IIl, 3if any poiice officer or any other

organisation authorised by ths State

person er

29
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Sovernment in this behalf, by gensral or spacisl order,
‘s «f opinion that a person is apparently a neglected
Juvenile, such poiice officer or other person or
organisation mav také change' of that person for
oringing him pefcre a Board for rehabi{itation. care
and protection of the child, Sect#on.14 d=a1s_ with
specigl ‘ grocedure to be followed when sneglected
juvenile has parents. Section 15 regulates Sﬁquiry
regarding the neglgcted Juveniie, the detaiis of which
are not materiai., The question, therefore, §s: w®hat
procadure is efficacious te prevent prostitution, bring
the fallen women and their children $nto the social
maiﬁstreal by giving care, protection and

'Bhabi11tation?

Thres Cs, viz., counselling, cajoling aand

coersion are necessary to «ffectively enforce the

provisions of ITP Act and JJ Act. B8y Orter dated Hay
2, 192850, t71s Court, after hearing the counsal, passed
an  order 1o  $eT g i fd.%soay Coapidtee  te  wake
suggestions for eradicating child prostitution and to
peint out social aspects fer the care, prqtoction.

treatment, developsant and rehabilitation of the . young

¢ictims, children and girls prostitutes from red light

5 tra abusae af prostitutiong

[w3

area and c¢et them frees fr

TEIREE: |



io agend the existing law or to enact a new law, If so
warranted; to prevent sexua) exp1oita§ion 9f children
aﬂd tc take various measures for effective enforcement
thereof., It 13.seen that the Coamittee constitﬁted by
ﬁhis Court under the chatrmanship of Shri.V.C. Hahajan
travelled far and wide to have a look intc the fleld

rf operation of tle governmental égenciés snd has

suggested nodal programme for the eradication of the
twin facets of prostitution, viz., protection, care and
ceitabilitation of the fallen women and neglected

juveniles. The Committee has opined that the problem of

chkiid prostitution does not stand by jtself and is &

cunponent of overall phenomenon in the c¢ountry. 1t

highty concentrates on identifled red light areas as

well as on areas which aare not s¢ clearly identified.

Though the problea of prostitution is mainTy found in

iarye cities, but in the urban areas art somr’ rural

Among

& '<as, the probiem gives frequent recurrunce.

~he fallen women, the child prostitutes constitute

p;-qst'},tutds

on

i=c puik of  tic -emceanent. Chiid

g3
constitute 12 to 13% of prostitutes in any aréé.

account of the social sanctions, —omen are exploited by

the. ponsterous customs of Deviasis, togins and
. . £
Vankatansis known by other nazas in different rarts Of
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the country. The unfounded cocial and religivon bésed
sancgians are oniyrtanouf1age; their real motive 15 to
exploit the unfortunate woman, Most of them belong
either to Scheduled Castes or Backwerd Claszes coming
from sociOveconqﬁical1y Tower groups, They are
prevalent hignhly in Karna%aka, Mahsrashtra anrd Andhra’
Pradesh., The specific area& in major <cities are
igentified as rgd 1ight areas a< well 29 suae sami-
urban but rural areas. The num~er of red light areas
naving increased in recent times, brothel  based
prestitution is on the vane but tliere is an increasing
trend towards decéntralisud mode 0. prostitution. 86%
of *he fallen women hail froa Andh: a Pradesh,
Xarnatanha, Tami]l Nadu, West Bangal, Bihar, Maharashtra,
Uttar Pradesh, Assam, Bujarat, Goa, ﬂddh;a Pradesh,
Kerala, Heyhalaya, Orissa, PUnjat, Rajasthan and Delhi.’
Delhi receives prosiitutes féou about 7q‘districts in
the country; Boahay'from.40 dié:ricts; ¢angalore from

70 districts; Calcutta from 1i districts, - Hyderabad

Te

ke

from 3 gistirist: (tce re 3c rowirg evidence that

the miniaum number of nrostitutes get into flesh trade

either voluntarily or ULy organised gangstaer for;r'aﬁﬂen
and 43irls by offering rosy future to 5anF9"t fallen
vonenh and trap them often with the connivance of »the

police.
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The Comuittee has also identified tenr tybes

of prostitutes like Streat walkers, religiqus.

-—

prestitutes, Pryifijﬁii__\n .brothel, siuging and
dancing 9ir's, bar nuds. uassage pariour 4and some are
e — T e e et e T e o mr——

call sgirls. Colprohensivo study conducted by another

— e —

—— —

Coamittea in six netropo?itan c1t1es.‘h7?;T: Delhi,
Boabay, Calcutta, Madras, Hyderabad -and Danga1ore;
reveals the age group of the prcstitutes below 20 years
of%age are 753, 21 to 30 ycars are 40%, 30 o 35 years
are 18% and above 35 years 12%. At the tise of
induction inte ihe p}ostitution, 9% are bslow 15 years;
24.9% boatween 16 to 13 years, 27.7% betwzen 19 to 21
yearss and 32.5% are above 22 y ars. At th; tine of
#n.ry, therefore, 15% of the failen gfr%s ars in the
category of neglected Jjuveniles, about 25% are wminors
hbetween tha age group of 16 (o 18 yeari: The mwmajor
reasons fof inducticn of proctitution are poverty
unempicyrent or lack of appropriate rehebilitation &<,

aghorz secial slisasy 183 dus so fasily I..czc-'-fuﬂﬂ

aang 9% gus Lo illitaracy. 94.6% prostleutes are

2.6% are Kepslis ;nf/. 2.7%  are

Indiens while
Bangladeshis. 84.36% are Hindusj 1f.o¢ are Kuslies and

'3.85% are Christians. 1In terws qi'élStO classification,

fatits and Tribas constituss 36%, Jther  Backward

33
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Classes 24 and others 4083. In terms of. marital \
status, only 10.6% of the norostitutes asre naréiedl \
34.4% are unmarried and 54.7% are divorcee or widows, \
In terns of education level; 70% of them are

L

illiterates while 4% only are literates, Oniy 24% of

the proztitutes are sducated at primary and secondary

lTevel whils 1.4%  have higher qu@lificationé.
Therefore, prostitution is primarily due to ignorance
il1iteracy, coersive trapping or scare of_' social
stigma. In India, thef enter into the prostitution
between the age of 16 to 19 years and l'oss market by
the time they becawme 35 yea s of ags. ‘Yhereafter such
persons either manage broth:js or dev:lop contact with
hiah 1eads; Recent trend s that 1ad1es' froe higher
ievels of income are initiated §nto the >rostitutidn teo
sustain sufficienﬁ day-to-day Tuxurious style of 1ife

-,
50 a% to ensure continuous economic support for their .

weli-being.

v1+ag report ‘ndicates that

L b
R

The ¥anajan vowal

t o
=

in two villages in Bihar and sowe village in Hest )

Benyal, parents send their girl children to earn in

B

prostitution and ths girls in turn s»>nd their earnings

It further

- -
%,

far asintsnance of their families.

indicates  that certain social oargenisatisns = have

34



. ‘déspond@ncé*languishing between hope and despair.

"children for  educatiin eots. 44% of thea desire

identified the poverty as the cause for 'sending ths

chilldren for prostitution in axpectation of regular

remittance of 1nconu'fronrprost1tution by the girls who

have already . gone into the broiheis. It §s also an
inevitable consequence that over years the fallen women
ares accustomed to certain 1§fe-sty1¢ end in terms of
:upenditure they need certain amount of money far their
upksap and malintenance. When they bear childran, it
bacomes addltionai bur.en for thew. They are "led or
cought 1in the debt traps. The managers of the brothel
aéﬁ generaliy ladies. They do nof allow the gjr!s_ to
bear.chi1dren. fn case of birth aglinst their  wishes,
the wunfortunate are subjected to cruelty in diverse
furms, in .the process of maintaining the children,
aoain 'thiy land thewseives in perpe;uaiiy growing
byrdgn of debt without any scope to gei oyt from the
boﬁdaga. . Thereby, this process lends parpetuality to

-

slavery to the wilas of prostitution, To support their
| .to
leave the rad 1ight traps and 43% of them express their
¥ost
of those who want to lezve, hava givsn the rcasoﬁs “to

save their children from prostituticn and protection of

the future of thajir children, fear of contactﬁhg ths

35




venerial digsezses, - the fear of their chitdren

foliowing the path: some of thes exﬁreésed disiike the'

arofession, social stigwma and their__yea}ninq s to

stare new 1ife. Those who want tg regain in-

prostitution have given absence of alternatives source °

of inccme, their social nonréccebtabSTfty, family
customs, poverty, ill-health and_ihe%r despdndence as
the reasons -and, thus, they want to conffnue in the
sprostitution as. the last resort for'thair '11v¢1ihood.

They do aol Yike to remain in red light area and the

profession but tack of alternative source of tivelihood

is the prime cause of their continuation in the

professfion.

I¥ alternatives are available and society is

%

inclined to roecelve them, they will gladly shed _qff

‘heir past and start with a clean slate as a fresh

lease of 1ife with renewed vfgourous* hopp' and

sspiration to 1live a normal life, with dignity of

parswan; respect for the personality, eqﬁﬂ¥‘t¥‘ of

status; crave for fraternity and acceptabifity in the

social mainstreaa. Therefors, it would de fiperiﬁiva-

to provide a persanent cure to the malavy. There would

be transition from the liberation fros the prostitution

to start with fresh lzase of 1ife. fhis period should

36
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be taken c;rc of by providing behavioural corrections
by constant interactign. counseliling, cajelling and
coercion as the last recort for assurance of social
acceptability dinculcating faith in them. A" avenue to
earn sufficient income for rehabilftation rekind1cs
their resoive to stert with fresh Tlease of life,
without which thair craving to shed off the past and to
start witn a new Teause of Tife would rea&iﬁ a distant
dream and 2 Tucile atteampt. Therefgre. the rﬁb1con has
to be bridged between the past and the hope to wmake
them realise their desire ss normal citiiegri,. by
providing copportunity and faci11tié§. ﬁrovision' of
apportunities and facilities s fnput of the
canstitutional guarantee to the disadvantaged, deprived
ind denied reaple. The directive -principles of the
Constitution, in particular Articles 38, 39, and all
relevant related Articies enjoin the State to- provide
thhem as impragnabie 1nbui1t right to 1ife guaranteed by

Article 21 and equality of opportunities with

protective discrimination guaranteed in Article 14 the

senus  and  its  soaciae, Articlez 15 =:nd 16 and the
Preamble, ihe arch of the Conctitution by legislative

and administracive measures,

4

Therefore, it is fhe duty of the State anc

i
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#'1 voluntary non-governasent organfsations'nnd public

:pirited persons %o come in to their aid to retriove
them from prostitution, rehabilitate them with a
n.iping hand to lead a life with‘dignity of person,

seiv-~emoioymzant tirough provisions of education,

financial support. developed marketing facilicies ac

some of majar avenues in this behalf, arrtage ‘s

anotiher owbject to give them real status in society.

Acc-ptance iy the family is also another ‘amportant

in~ut to rekindle the faith of self-respect and self-
confidence., Housiﬁg. Tegal aid, free counselling
2assistence and 511 other similar aids and services are
meraningful measures to snsure that unfortunate fallen

‘omen do not again 7all into the trap of red 1ight area

cuniaminalted with foul atwosphere. Law is a  social

e

N
engireer. The courts are part of the State steering by

S— i

w2y uf judicVal review. Judiciel statesmanship 'is
‘2quired 1o help rejaining social order and stability,
‘uternretation is gffective armoury in its bow to steer

"ebor the  secfal malady, economic rourganisation as

Tiive  insiruments remove disunity, and prevent’

t'in of the dicsadvantaged, deprived and doxfed

ixgmente in Lhe efficacy of law, and pragaatic

“oilut pave way  for social stability peace and

SHELEE Thit procecc sustains faith of the people in
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~ute o7 law and the democracy becores usefnl az=ans Lo

LruoTowmon fAan to realise o1z mean ngful rishiote 30 Te

SJu.ro abtesd pr S ve T 2
v.C., Mahajan Report States that an

¢ yanisation Dy mame Prerana, selected Kamarhinurz red

1.t ara-, Bonmpay, where 14 lanes are In the

s.zupation of  the Manayers of the bLrothels and has

“cceted 2 centre for counselling. Therein, they
organise regular counselling and ser-vice centre for the
fallen women and do work for the children. The
notioral pltan of action for the giri child in the SAARE

doos e of the Girl LChild (19681-20008) was launched as &

project  For ihe weYi o and develupment o ihe  gird
¢ idren including gdgolescent girls and étreet childranr
T partcticular. &n incter-departmental monitoring

amiitae ey also set up under tnis pian in <ope of
he red 1.oht areas. Tihe provisions o7 JIntegrated

Child Develovment Services Scheme were extanded., #

Lamber OF VO wiia.y; 2osncies have also woon involved Go

the care, rehabilitation and asdvocacy ts retrinve

sros.itutes including child prostitutes. The

]

ue

e
Lo

copabititavion and  welfare organisation  1g

S oitiated.
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found  in the flesh trads. should be

wics 'me of  zdverse s0Cio-gronomic
Fer othesn 23 offenders inm our  sorieby.
‘ve s.lzr hotels is a licence .given to
hiche acnelong. The ¢ommercial
B s G0 regardeE aw v otame o TN
or ot lenled prostitution and genuer
cfon spuuld bDe viewed as  victime  of
ulYnmeraoility. That could oe arrested
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fcreing agsencies  but Dy constant
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raciiar by the NGOs impressing upon

W

ned off the path and to start with a

realities should be

3ful aciion imperatives, anart from
e action which aims at arrestring
¢ womernt under ITRP Act ihrough inter-
Cummate s snd L s ial o agency

~

19

4 vu investigale and preveni such

suszrned In thie case more

with the

cac. thiap  with  prevention o©rf the
, we exphasise on he review of tie
iz benatf, effective implem=ntation

training in

provide self-employment,
ns, painting and other reaningful
rucige tnha Fallen women tie  regutar
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Siurce of income by self-employment or, after
“gcational education, the appropriate empioyment

g.ns 3ting schemes in governmental., semi-governmental
ar priate organisations.

Tne customary initiation of women in the

ice ol Devd . Juyint wand Vv e ias is

-t

o ~vai:ent in Andhra Pradesh, Karnataka and Haharashira
“wa®: in particular the practice of prostitutjon is

notoerious, It is an affront to the human dignity and

e

"F-recpect but the pursuit of customary beliefs traps

p=t} 8

*re falr sex into this glorified self-sacrifice and

Ji1.imately Yeads to proustitution service in the templies

ad cheritzble institutions etc. which s a crime
4agrinst humznity, wviolation of human rtights and

sbrnorigus  to Constituton and Human Rights Act, They

#re void under Article 13 of tie Constitution of India

<

2 punishable unde. ke taw., Thay are Aoy ibheiicoa]
.ihe Consiitationzl scheme, Fundamentalists and
0! nents of these prectices are censtitutional
riLinais, Tre wunfounded customs canr.ot have Tegal

¢ ¢ctien. On the other hand, pena® enactments provide

ror aboi . isr thereof. Insztead of progressive autioak,

regreTsive unfortunate tendency, of late, is raising its

Ty ‘fead tu glorify these ignominous pracitices which

g

[
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iezding not only tao abetment of commission of the

m but also misleading the unforiunate T11%iterate

wolver sections of the society, to be taken in

"‘.f)US}}' Dy the ‘ailer :_)‘_,’ their false I_r:nl:c-lb‘l.‘b' ur

Fzories suth z: God'es ordain which rinds easy

otaznce by the pecr 2nd i1literate and s acted

P ]

P Ivery right thinking person should condenmn such
v,ols 2part from keeping and helping strict

~uenitation of the law prohibiting iniftiation aof the

siv opractica wherein ithe eldest girl child  ir
¢ ulzr  families, is offerred as Devadasi or Jogin
ve kuaiavin, by whatever local name they are called.
zre wm.xing the Tives of the gir]l miserable; o the
e prozossoan Todiare and C‘u::tl.)m, e IR s
g Cnopeestituliun for no fault of her. This is

=Tel dn o particaize in osix districts of Karnatake,
Rs'chiur, B8iizpw:, Belgaum, Dharwar, EBellary ahd

he-2 the'r aunber is identified as 21,306.
aridinitz Pradeso. in Yive districts, nemely, Medalk,

TR Nizzn=bod. Nalgonda and Warangal, such

Y wvs Fnoewn o2z Joginz.  Nizamebad District has  the

3 cflmter 3f luyins  As per the survey conducied
. av omany sz 16,300 Joging were found i that
Tl 5imtarly ., ir ®aharashtra, they are found in

42

ALd

reap—



-

regiins, The common features of such women s that
sr-cduminently they are from Scheduled Castes, Scheduled
ir7bes and other Backwafd lasses, The eldest girl in
evz: e fzaily is being offered as Devadasi, Jogin or
Ve atacin., Scmetimes, they do redeem the pledge made

“12 Gods or Goddesses, etc, Original Families of

vevadasis, Jogins or venkatasins were by and

4]

;8rge poc.. TREY - yoimdarily @ciculiurai Chisurers
having rno access tu credit facilities or literacy. The

begt 9irl in each family is driven to prostitutian.
The syctem has been in existence for years as a resuit

lack of awareness abeut the exploiled segments of

3
~

“ne Davadasis etc. #any families which dedicate their

w7 i, do so due to the pursuit of customary practices.

»

Economic rzhabilitation is one of the factors
ha: prevent the practice of dedicatinn of the young
9iri: ' ths prostitution as Devadasis, Jogins or

Vi thatasins. Their ecanomic empowerment and education

ves resistance to such exploitation; however,
e ononic programmes ar: neuessary . tuv .ehabiiitete ¢ b
v 2t-1s of customs or practices. They are being

“anahilitated with the help of vocaticnal training

. cres set wup in Maharashtra giving preferential

> o: rusbar, 1n particular in Marathawada and Vidarba

)5 G.%’
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sdmission  into udUCationai training inst?tﬁtes; thay
“4re admitted into ,informal‘ adult education. In
Mahsrashtra, ‘educationai training centres have been
opeiad for devadasis. In Karnataka, ©Devadasi? women
have baen assisted under DWCRA schemes in various
districts, in particutar s3ix district, where an
L.ensive devadas rnhab???Latioﬁ progrdanmne is ot {uil

rCi. The Karnataka State Women's Deveiopment
wurporation and the Karnatak2 State 3Scheduled Castes
ar.d Schdauled Tribe Deveiooment Corp&ration are
implementing this programme in  the aforesaid six
districts where the phenomenan of devadasi system 1is
~eing observed: training is imparted in hand~weaving,

5% subsidy s given in,weaving; g9ood work-ched is

¢t to them free of costs; income assistance like

)

»iirc~busiress enterprises, rope and basket making etc.

' ) e
L

ring provided . dlvgdasi wdaen For vrnebiitiating

! Training in production of soaw, <c¢halk making

“hac: end  weaving activities is bDbeing imparted in

desin,  Karnataka State also hags taken the

Ly

fndh 2 Pr
ie;d in forming self-helpina aroup of devadasis: a
tﬁr.ft and séving programme iz being implemented in
T 7® arzzs, Social Welfare Depatments should undertake

there rahabilication programmes for the fallen victims

of =0¢'31 practice so thai the foul practice is totally

44

bk



A

:rad--ated and the fallen wcmen are redeemed frou the

~licvht and are nuc SERN Ltrapped into ihe .ow.titulion,

Y tndhre Pradesh, the State Government is providing

nsusing sites or house facilities to devadasi women;
the are getting free treatment in hospitals., Devadasi

21 aged about 60 years and above are being given

‘27 an. In order to improve literacy, adult literacy

—

srea:zmmes  are being organised for them. Thne NGOs in
¢ se thrze States are playing important role ir

.erentation of various programmes and they are

-

arg*iv concentrating on generating awareness among
“hes persons and their economic rehabilitation. It
9% id; therefore, be meaningful if \ rehabilitation
regraames are. launcied and implementation machinery is.
“at o0t only to eradicate the fertile source of
aroont tutioﬁ but also for successful rehabilitatien of
3 "allen women who are the victims of <circumstances

:gain their lost respect to the dignity of person

te  ststain equality of status, economic and their

sjal empowerment.

children of the world are innocent,

a1 2rable and dependent. They are all curious, active

-

i juy  eand

-—

- s -
i

. . 4 - [ -y ¥ - 4 " o
1o 1 ui nope. Thedr 1i1ie shouuid be (u

“hag piaving, learning and growing. Their future
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shy
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b2 -shaped in harmony and co-operation, Their

chiidincod should mature, as " they broaden their

p-rspectives and gain new experience. Abandaoning the

".itdren, excluding good foundation of life for then,

3

LT

T

-

nd

i

ha

el

L)

a2 agsinst humanity., The.chiidren canno: wait

tormorow; they grow everyday: along with them

Linedr sonise of zedareness aboul Lhe  surroundings.

rorvow i1s no answer; the goal of their present

€,

.

protection and rehabilitation is the need of the

2 have already dealt with the rights assured

t cxm Ly the Constitution, the Directive Principles

t

the Convention ¢n the Right of the Child, The

d

Nations Declzration on the Rights of the Child

on ilovember 20, 1259, has formulated and given 10

[

+ -

gs In  that behalf. Principle No.l provides

= ch*ld shall enjoy all the rights set fourth in

wtasidon, ATT ehildren, wiithieh any exception

sczver, shall De entitled to these rights, without

o,

‘setion or discrimination on account of race,

sex, language, religion, politival or other

yvicn, natignal ur sccial erigin, propertiy, birth or

PP

status, whetner himself or of his family.
e No.2 postulates that the ¢hild <hall enjcy

sUgrz2ctior. and snall be given oppurtunities

{7
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o+ fccilities, by law and by other means t5 zrnaible
hi ) develop phycically, mentslly, moraily,
tually and socially in a healthy and norral rmanner

‘n conditions of freudow and dignity. Erincip1e

’ pcstulates that the child shall be entitled fraon
L.l Lo oo name and 4 nationaiiiy. FReinciple No.4

41 :tes among other things that +the c¢child shall

the asenefits o the social security. He shall be

1 7 to grow and develop in health; to this end,
spacia! care and protection shalil be provided to  him.
A S N ) No.S provides that the c¢hild who is

¢hve -ally, mentally or secially handicagped shall  be

sp2cial treatment, education and care required by

particular condition. This is more relevant for

purecse ii.thia casg, Principle 6 postulates that

a hild fur the full and harmonious Juveiupaent of
psrsonayity, nseds love and understanding., A. child
trnder years shall not, save iH exceptional
circuastances, he separated from his/her mother.,

ety xnd the public authorities shall have the duty

L tens puvcticular care to children withuut a Ffanily

x i3 *hoze wi'hawt adzovate means of support.,

sn~ of State and otYer assistance towards the

itenanca of children cf large families is desirable.

17



Princ 2le te.?7 pravides thai vrhe c¢hile Iz

L iited g o oceive education, whichr ehall wve Tree 200
corpuiEgy oy, . teust in the elemeniery sizges. He/She
v 1 e :n an education which will promoie his/har
cenor-t cuw ure, and enable him/her on a bLasis of ecual
SR o le daveiop hisfher aspiiitizs, nissner
Sudgment, and his/sner sense of  moral  and

. aspensibiliity and Lo Decome 3 useful member of

g su i Tiie pest f;terests of e whild zhall  be
s owucding piinciple of those responsible for 1w
_Jwesiioy. and guidance, that responsinility lies in jhe
. , sze with his parents. Ihe ¢hild shail have
Pt ;E;g‘ggnitv for play and recreation, which should
28 sirme o to the seme purposes as esducation; sgcietys:
8 = 21ic authgrities shall endeavour to proaote
L ccant gf this righi. Principle No.8 pustulates
chily shall in all) circumstances pe among the

Jlise tu racelvs protectiona and relief, Principle 9
mowl O opeciant Yt this behalf wwiih provides  Lhot
fav nhitd shall bhe protected againsl 411 furms o
i1 I‘-\;L.V.g_-'k:_;i__u and exploitdavion., U= she’l noft oz ile
FEML L cf vraffic, in any form, The c¢nild shall aul

to :mployment befaore an appropriate minj

2423 be ghall in no case be caused or permitted to
. A 4ny occupation or employment which would




G, i 0o ceaith or education, ur dnlesfere with
- joyy i, menilal or moral developpmsecd. Frinciple

No.L3 pustulates tiat the child shall be protected from

er wihich may foster racial, religious and any

L anes
giheo rfere 07 discrinination., ¢ shall pe brought up
oo osrardt oof undevstanding, tolerance. friendship

sagne p26ple s, peace and universal protherhood and in

Fill cons ciousnsss that his energy and fallates should

o fe.n b 4 tie service of his fellow men.

(Emphasis supplied)
The Government of India’ has adopted . bha~

Haliona® fo0 oy vor Uolideen by Resi il o No.1-14/74-
s da ed August 22, 1974, The main purpuse of the
27 %y iw - jat the nation's children are a supremely
ipsortare a~ nt, Thedr nurture and solicitude are our
L poibil ity Chiidren's programme sh;u1d fFind a
RV WS- F o pErl in  our nationail plans for thr

Ceve.conpent 0% human resources, so that our

zens, physica®™¥ fit,

F with tho

—a

o Lo secomi ubwst it

sty alnrt and morally healthy, endonrd

“1s .. mativations needed by tye scciety. Thay

Lo-tici.e"2 in equal measure in democratic governance

= ... opportunities’

~i ithe Slaie uv uceful clitizenss S

. L ) Lol o 3
Jor o uevel Lpmant to all chilaren during toe period of

49
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¢ he cur zimy; for this we wawld orve oo

yas g€F LU ROt of raducing  dneauality  and  ansuring

]
child
[ RV
LT 2

cial justi », To care for, plan cut needs cf the

-

‘rzn one o cdtceesstel implementation is, iherefore.

irjizen, be an adminisirator, a Magistrate

S
[\
(
o

Among the diverse programmes, Programme No.4d

¢ 1. d's Tur +hildren postulates that the children of
chae  worer cectiuns of the society needs speciarl
pLotoctaur “he zrogramme of informal edwucation for
vire- 204031 chiiaran from such seciiuvns will  3lso  be
skt g Proc-zmme No.5 posztulates Lthat chdereﬁ who
zre not oanle t3 take fuill advantage of f{ormal school
el oo a3l be provided other Tueme  of  educatioun
IRV AP Lo their raquirements, Programme No.7 directs
Lo omeare @aqQuality of opportunitys épecidi assistance
e w1 te  provided to ail children be?dnbing Lo the
RS ~ecliary  of the society, such 33 childrep
ing Lo the Scheduled Zasztes and Scheduled Tribes

e Jhuse pelonying Lo the economicany weganer
ted oL s, ol in orthon ang rural areas, P'5¢dem9
T Brvisage fhat children  who ire socially
fandres sprd,  #ho have become de]inquent'ér have been
Gt e P N o biegging or are QLHPfu{:E in distress,



shall be provided Facilities for education, training and
renabilitation and will be helped to Decome wussfyl
citizens, Programne No.10 provides that no child under
14 yeerz of age shall te permitted ta be engaged in any

Ndceardouws  wvroupalion o p» made Lo underiake heavy

work. Programme fo.ll postulates ithaet T2uiTities shall
Le erovided for special treatnment, aducation,

rehabilitacion and care of children who are physicalily

nhandicapped, emotionally disturbed or mentally
retarded, Programme No.l13 provides that special
programmes shal! be formulated to spot out and

encourage and ascist gifted children, particularly
thuse ©belonging to the weaker sections of society.
Programme No.14 envisages that existing laws shouid be

amended so that in 211 jegal disputes, whether between

parenis or instituilions, the intervee 7 (hildren are
grver paramount consideration. Programme No.1lS
provides that in organising services for children,

offorty would be directed to strengthen family ties so

that Ffull opotentialities of growth of <children are

realized within the normal family, neighbourhood and

community environment. Priority sectors have Dbeen

provided in  this behslf and parayraph d7c) provides

and training of orphan anc

maintenancs, education
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destitute children, fhey require SpECial care,
aduczition, traininyg and rehabilitation of handicapped
znilogren; in clausze (¢ thereof, role of voluniary
cioanisalions s emphazised, Parzgraph 6 thereof

postultates thar the Government shall endeavour that

Ueyualr  ruesunices  21e provided fJour oiild welfare

o

programmes and apprupriata schemes are underiaxker.

Inuia Daw o iradgition of vojuntary action
witich shall Dbe the wndeavour of the State (o encourage
and wirengthen voluntary actions so that State and NGOs
compienent gach other. Paragraph 7 postulates
tegizlacive ard adaninistrative actlon in  that behalf
and paragraph 8 ewmphasises people’'s participation in
implementation of zhis programme. It would, thus, be
zaen ihat the constitutionai imoeratives of the
el ungl Lol ioe us e uhiidren ann o toe dniernational
principies  for the developwment of chiidren are of the
paramount need and consideratiorn is  for the c¢hild

development, The handicapped children and those fron

dugbk -~ Locidons ar- given special  attentiosr  uy ihe

State and voliuntary agnceies.

Thie oau=:tion, Lherefore, i1s: whal acltion s
10 D& Laken to rescue, rehabiiitate and DbDriny  the
citiidren  ¢f  falden women intc the mainstream of  Lhe

(U]
1~



society? As stated earlier, three Cs (Li20) are

necessary for successful implementation, to rescue and

——

rehabilitate the children of the fallen women living in

tH;- red Yight area. Counselling, Cajoling by o

pursuation and Coercion, as the last resort, are the
~Ehrée Cs for successful implementation of thew, 65.5%
of the fallen women have children and usua11y.they are
in the age yroup of one to ten years. Generally, they
prefer to keep their children away from them while they
are in the act of intercourse except those children who
are very young. Out of 713 children of illiterate
fallen women 39% are jiterate while 58% of the total
have had primary or secondary or higher education.
They show keen interest to educate their children. The
chiidren tend to spend their time at study or Jleisure;
though girl chi1dfen tend to be engaged in house hold
jobs as is usual among pﬁorer classes.. The «children
face the problers mainiy due to (i} ‘lack of father
figure to provibe security, care and guidance; (i1i)
increased responsibilities of mothery (iii) -economic

hardships {iv) tack of facilities tu meet basic needs;

(v) wunhealthy socCiai &n+.. Z.w=ci, (¥i1, Tal-nutrition

(vii) coercive atteampts by managers of brothels; (viii)

tauntings, due to dislike, by surrounders; and (ix)
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Tack of proper courselling and guidarce; moli.ation and

opportunity gaps.

Hany a prostitute themselves are child
prostitutes (for <shert, the 'CP'); they and the
children of the prostitutes (for short, the COP') need
tc be removed frow the red light area, Generally, the
police resort to IPC and ITP Act in this behalf but the
forceful rescue of CP or COP in réality 1is not
successful in their rehabilitation, In this behalf, it
is ° necessary to take aid of the definition of
"neglected child™ defined in JJ Act, It is already
seen and s reiterated for continuity that ’'neglectad
juvenile' nmeans ane found in begying; or found without
having any home or settled place of abode and without
any ostensible means of subsistence and is destitute:
or has a paren: who is unfit or incapacitated to
exercise control over the juvenile; or lives in a
broth21 or with a prostitute or freguently goes to any
slace used for the purpese of prostitution or is found
to asuociate with any prostitute or any other parson
‘v~ Yead=s an drmcral, druanken or depraved 1ife: or who
is being oar is likely to be zbused or exploited fo
immoral or illegal purposes or unconscionable gain.

Tne 31 Act makes distimction between "delinquent
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Juvenile® and 'neglected juvenile’ atiributing to 4
delinguent juvenile an act or omissian puniznaiie Dy
law to  tuentify him as a delirgquent Juvenile. A

negtected luvenile is one who s of the age gf 16 years
in the case of a boy and 18 years in Lhe cave of 4
2irl, or whose parents are unfit beceause of being
Tiving i prostitution, or the child born to a
proslitule, or one who frequenls or associates with
prostitution becomes a neglected juvenila. A child
brought to associate with a prostiiute or is engaged in
the prostitution or the professicn of prostitution or
arnother juvenile who leads an immcral or depraved life
er one who is Yikely to be abused wour exploited for
immcraj or iiiegal purposes for unconscicnabie gain s

alze a Juvanilsz, The crime is not attached for

=

in

-

idenlifying nim/her as neglected juvenile; it is so

case of a delinquent jJjuvenile under the Act. They

of

the

sre to he kept in the juvenile home as 2 place

An institution established or certified by &

State Gavernment under Sectior % of the JJ Act ts &

juvernii: vome, The object of the Act i1s not Lo yun:8]

the Jjuvenile Dbut to rehabilitate him/her, be it

delinguent Juvenile or neglected juveniie. In the
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atter case, it i3 one of oubligativns ol the Siate ot
wrovide for care and concern of the State 1o establich
a juveniie heme under Secition § of the JJ Aci. Section
4 of lhe J) Acu enjoins the Stelte tu vonstitute, Dy 4
notificaticn, for any area spacifiezd in the

noiliticaetion, one or mure Juvanile Welfare Boards  for

2f  the powers and discharging L[he duties

32

BYBrCcAs
conflerred or imposed, under the JJ Act, on such Board

in relation to neglected juveniles.

The Board shall consists of a Chairman and
wuch othzr members 4s Lhe State Guvernment thinks fit
tu  Eppoint, of whom not tess than une shall be a
wamany and every such member shzll Le vested wilh the
powers  of & Magistraie under the Cr.P.C. The Board
shalt funcidon as a Bench of Hagistraies and shall have
the wowers conferred by the Cr.P.C,, as tne <Case may

class  or

-~
-
iy
v

e, on 4 jJuuicial Mayistrale of Lhe (3
Hetropeliven Magistrale in Metroowliian cities. Even,

.oa delinguent juvenile who cowmils  an

(4
=

.

in Certain ocas
offance Tike begging, Leing the regylec.2d juvenile, s
covered  as a neglected juvenile anc  sheuld not be
4s detinguant juvenile since he began begging

dua to dosetituiion or was forced to beg ULy organised

Therefore, al) the types of Juveniles

[}
Ly



defined within the ambit of neglected juvenile, tihiough
attzched with certain acts or omission, are punishable
under Taw, they still remain to be neglected Jjuvenile
and <hould be dealt with by the Welfare Board and be
brougnt within the protective umbrella of the juvenile
home established under Section §. 7 Establishment of
juvanile home, thug, is a mandatory duty of Lhe State
to provide teeth to the provicians of the Constitution,
the Directive Principles, the Convention un the Right
of the Child reaad with principies of United Nations
Declaration and National Policy of the Government of

India referred to hereinbefore, and are protected by

the JJ Act.

Every child who is found te¢ be neglecied
juvenile should be dealt by the Board and should oe
brought within the protective umbrella of the juvenile

home, The attribution as 'nealected children' is not

social stigma; the purpoce is to identify the children

as juveniles Lo be dealt with under the JJ Act which is

more a reformative and rehabilitaled centre rather than

for punishing the child as criminal; and wmend their

citasdiour  egad tememome In ar aporazriatz or=se, where
the treatment of bringing the neglected juvenile into

the nationa)l mainstream takes long time, the definition
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coupled with age prescription, should noi be strictly
interpreted to deny the ameliorative care,
consideration and rehabilitation of the neglecied
juveniies., The benefit of reformation, rehatilitation
and bringing them into the mainstream after the passing
of the age prescription under the Act, is the goal
sought to Dbe achieved. Lest, it has the effect of
throwing the neglecited Jjuveniie into Lhe vile of
prostitution or exploitating him for organised crimes
by the 9organised gangsters taking advantage of his
iﬁmaturity and despondence; that would be deleterious
to the child's development and would widen the deep gap
between hopoe and reality in the overation of the
pruvisions hereimbefore referred to. The definition of
'neglected juvenile®, therefore, should be interpretesd
broadiy which is an important function for the purpose
of identifving the groups of children who need care and
attenlion snd protectian for rehabilitation, Their
withdrawal from the protecitive umbrells of the JJ Act
foi1ls tne'goa1s set out; besides a:! anr cucse Yo Ering
the neglected Juvenile into the mainstrezm of the

soctal status end up in failure and frustration.

Fyven if the economic capacity of the molher

0f naglected Juvenile in the red light area to educate



RS

and to bring him up would not relieve the child Ffrom

social trauma; it would always be adverse to keep the
neglected juvenile in the custody of the wother or the
manager of the brothel; thus, the chiid prostitute 1is
unsafe and insecure. So, they should be rescued, cared
for and rehabilitaied. As stated earlier, the three
C's, namely., counseliing, cajoling and coercion of the
fallen women to part with the child or child prostitute
herself from the ﬁanager of the brothel is nmore
effective, efficacious and meaningful method to rescue
tﬁe child prostitute or the nsglected juveniie. The
income criteria, therefore, is not a factor not to

rescue the child prostitute or the neglected juvenile

for rehabilitation.

It is of necessity to remember that Lthe arnms
of law are Yong énough to mculd the law to operate on
the ‘even keel, The coersive power with the 1law
enforcement agency to rescue the child prostitute or

the neglected juvenile, may rct necessarily end up as a

succ;:sfui azans. . 1t would be iast rezi:r.  =h=np 2]
avenues fail, 0On the other hand,  involvement of the
non-governmental organisations in particular pomen
organisations which are more resourceful for

counselling and cautigning, would make deep dent into
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the thinking mould of the fallen victims a-d would be a
seurce of success for their retrieval Trom the
prostitution or sending Lhe neglected juvenile to the
juveniie hames for initial treatment, psychologically
and mentally, and will yield place to voluntariness to
surrender guardianship of the c¢hild prostitute or
neglected juvenile to the Welfare Board or Lo the NGOs

to take custody of a child prostitute or the negiected

Juverntile for, care, protection and rehabilitation.

The V.C, Mahajan Committee report statesg that
the resort to Sections 14 and 17 of JJ Act nhas met with

resistance by the mothers and in the case of <c¢hild

prostitute, Dy the wmanagers of the orothels. The

coercive method adopted on one occasion by the Delhi

Police pursuant to a complaint under Section 13 of the

JJ Act on March 7, 15980. Tled to frustration of the

entire operation, when on an early morning, the

prostitutes were taken by surprise by tap on the drers

and children were taken into custody, on the pretext of

450 .o.enile were

being examined by the docters. TJTata’

taken into custody but no prior arrangesent was nade

wilh the doctors for their examination. The <children

were rnot given custocy immediately. The children were

taken into custody; 112 children below 16 years were

&4



kept in the custody of the police. Their examination
went on upte March 23, 1990 by which time, Lhe agitated
mothers and the manzyers of the Drothels resorled to
pressure technics, Ultimately, it all erded in 2z
fiasco. A1) were released by managers o7 Jjuvenile
nome,., This would indicate apath; on the part of police
in proper implementation and 1ackrof prior planning,
understanding and concerted action between the Taw
enforcement agency, the NGOs and public spirited
persons and doctors. Instead of doing good, it does
hérm. It, therefore, ¢gives a stark lesson that until
prﬁper arrangements are made and concerted action taken

ad hoc attempt to enforce law results in defeat of the

purpose of the JJ Act. On the other hand, if the NG@Os
in particular women members of the NGOs pursue and
counsel the mothers of the chnildren or managers of

child prostitutes to have them into vcustody and if

proper care and treatment is given, rehabilitation is

the sure road to the successful results; it would be a

than frustrexion <7 the enforcegent aof

SUCCEesS ratrer

the J3J Act. It %s, the-=fore, ~lear 1imperative that"

proper planning, constant counselling and persuation]

are the appropriate means, rather than abrupt to ad hoc |

coercive steps, unless it becomes the last resort, for

successful enforcement of the scheme, -
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The question then is: what s the proper
mzthaod required to rehabiiitate the neglected juvenile
or child prostitute taken into custody under the JJ Act
for enduriny results? ~It 1s rather wunfortunate that
the Jjuvenile homes established and Seing run by the
Government are not effectively been.lmanaged and
YIELDING expected results. They beccme ornament for
the statistical purpose defeating the constitutional
objectives and international Conventions which are part
of “the municipal law.” This Court on May 2, 1350 had
directed the enforcement agencies to oring the
orostitute, neglectad juveniiez for Lhe rehabilitation
in the Juvenile homes manned by well gqualified and
trained social workers., The child prostitutes rescued
from the red 1ight areas should be shifted inLQ the
juvenile homes. They shouid ensure their protection in
the homes. The officers in charge of the Juvenile
homes, the welfare officers and the probation officer:
Srnoui g coordimate the operation and enfoirces it
successfully. They should be made responsible for the
protection of the c¢hild prostitutes or the neglected
juveniies kept in the juvenile homes for psychological
traalment in the First instance relieving them from the

trauma under which they were subjected to while in the
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authorities should be establisned to coourdinaete with
the social welfare officers of the State Government and
public spirited persons, NGOs locally availabie, and
see that the juveni1e homes are entrusted to efficient
and ¢eifective management, tne <¢hild prostitutes or
neglected juveniles are properly protected and
psychologically treated, educatiaon imparted and
rehabilitation succeeded. They should aiso be provided
with proper acconmodation maintenance facilities for

education and other rehabilitation facilities,

v.C0, Mahajan Committee's report specifies at

its inception till November 1989,

e
o]
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m
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-
-
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102 boys znd 34 3irls were admitied by @& responsible

inslituke, & non-statutory body in  Fune run on

voluntary bHasis to impari education ta ithe destitute
chivdren -1 gene-~al and nanl=cted juveniles -ad ¢hild
orostituctes  in particular, with a1l faci1iities; 1t is

rurt by B8ai Sangopan Cenire run hy Shresmant Dagaushetlh

Halwai Ganpat Trust which gete funds from the Hindistry
of Weifare. Governmeni of India under Lhe =scheme Tfor

children in nead of care and protection. Similzr honmes

e

Eumbay. A5 4 palicy, the Truct does noc  heusp girls

cny
Ll

brothals and -red light arsas. The swecial police

"2 alego  Deing run for 73 children al #olhapur and
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sbove 12 years in the institute. On the other hand, it
has  tiad up with Hinge Stree Sikshan 3anstnan al Pune
for placement of the girls above 1Z yedars into their
custody Dbut the Trust continues to be tLhe parent
inztitution, paying itheir fees and holding ths overall
responsibility te briirg up the givls above 12  years,

The repori alse states thal the mothers are aliowed to

r

visit the cirdildren once in a month and they are allowed
Lo take them home for brief speils during festivals and
other special ovccasions. There is another dnstituticn,
viz., "Ninar'" run by 'vVanchit Vikas' institute at Pune.
It is founded on the basis of the fell needs of the

naglected Jjuvenile, Scotial workers of Pune Corporation

cooperale with them. There are spectiat health reforms

<
2vaitanie tu prestitutes, the worhkers come into
frequent cuntact with the prostituie molhers and their

cuilaren. Gredually, they are getting accuainted with
Lhe =situstion and awareness 1s  generated of the

tsadvantayes to keep the children with them whnile

remaining  in red light arex. e ama~tivation wielded

pesitive rasults in helping the children rescued  from

the mothers and their placement in  the home. The

institute is run through donations, It is being run for

the past 15 years. Much progress -has Leen made in the

G4



struggle to rehabilitate the neglected juveniles,

=1

herein, tney have gstzilished a school for 25 children

ueed in thzi 'Nihar', Most of the children are

—e

pein

v

in the age group of 5 to 10 vears. They' take cély
female children with the female staff to attend to the
neady ofF  tha chiidren, Their basic resauirveents of
food, <clietntag ano sheiter are taken care of Dy
"Nihart. Mealebh, eduration and overell cdcvelopment s
2also taken care of., The children are enroclled in 2ila
Parishao 3¢hnools, Residential staff help them to take
them to the schools and bring them home. On Saturdays,
tezathers spand their time in 'Nihar® teaching music and
playinu games witk thne children. On Sundays, teachers
come from Pune anc spend time with the children and
keep them in their =studies. Tiie motners of the

childrer visit once in a month. The managenent does

not allow the mothers to take the children except for

——

short drration. The prostitute mothers themselves have
realised the aavantice to xeep ineir chileren awav from
vile ernsirenment and are happy wilh educatiopai
orcgress of their chifdren. Similarty, "Pevadasi
Niradhar Mukti Kendra, Ganghiganj™. is running a centre
by name "Devadasi Chhatra Vasti Graha™ at Puno” from

Qcrtober 18985, It i a4 residential institution for the

chiidren of the ~Cevadasis. 80% of
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:v 24
ctunemic backward viasses. Funds for this insblitution
are n2ranted by the Decartment of Social wWelfare,
wevernament of Mahnarasitkra, It has on its roll, 75 boys
4nd  girie. As on the date of the wvisit by the
Comqitiee on July 7, 1990, 57 boys and 3 girls {(tot4i
6% were found in the institute. Similar 'institutions
are  DbDeinu run elsegwhere; the detrails of which are not

material, They have been elaborated in the Report of

V.Z. Hahajan Committee.

The above facts do indicate tha: the NGOs are
srrively dinvoived in the field of rehabilitating and
wdugating the children of the fallen women as neglected
Juveniles not brought within the net of JJ Act. The
methers liave their tegitimate aspirations to bring

thiedir uhiildren inzo the mainstream of the nation. What

-
newds te e dons is proper, afficient and effective
cunrdination  Aand management in particular entrustment

Co =i would vieid balyrer results than the

menagmmeni  solaly by the Governmenial agencies. vice

cmetivarion Dby the NGOs makes a deeper dent intc the

wind oi iite orcstitute mothers or child prostirutes to

reirieve Lhem fron the flesh trade and rehabilitate Lhe
Ciiidsen w3 useful citizens im  the anainstream of Llhe

66
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society. ¥.C. Mahajan Committee has given details of

the Child Devslopment and Care Centres (for short, the -

'COCCT)  in Annexure IV to the Report. It states how

the management needs to be done, as under:

CHILD DEVELOPHMENT AND ([ARE CENTRES (for pbrewity CDCCH

{& scheme for Children of Prostitutes & Children
Associating with Prostitutes and Prostitution])

Various factors have led to the perpetuation
of prostitution which in turn has given rise to a large
papulation of prostitutes’™ children. Thelr mothers'
nature of work, status, income, etc., often leave the
children wanting in attention and care for their overall
development, However, it s not enought to perceive
ther as more victims of neglect. Their cause has to be
taken up Lo prevent them from taking to prostitution or

its promotion and curbing their preneness to
delinquency. It is beiieved that children's energies
fave to Dbe tapped and channelised. The Child

Develaopment and Care fentres are envisaged to provide
Localised services th-ough which Lhe Jarger interests
of these children can be attended to. Such Cenlres are
to e situated in

i) the vicinity of r2dlight areas

i1y the vicinity of other areas identified as having a
concentration of orostitutes

i11) those areas where there s a concanliration of

communities among whom prostitution is the .

tiraditional occupztion of the women and airls.

Thesa Centres will be rum by voluptary organization
with government fund and have Advisory ang Honitering
Commiitees at Centrai, State and Local jevels,

{Emphasis supplied)
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s¢cheme would

provide welfzare and developmental services

for children of prostitutes and other
«hildren associating wWwith prostitutes and
vrostitution by making them socially

productive Deings;

iry to wean tham away from their surroundings
ey referring them to suitable residential
institutions as and when nacessary;

try to reach out to <the mothers (through
their children) and councel them on Jdifferent
icsues reiated to their personatl lTives, their
occupational lTives and their children; and

operate as zn information disgsemination and
conscientious point, particulariy for the
nignear age group (12 - 18 years).

Services/Facilties

in wiew the tctal care and development of the

Raeeping
chitid.  ihie Following wervices/facitities would be
proavidad,
S tozelt (uday and night!
11 pre-=chool edugation The gbjeciive of pre-
VB alwall) school education, hesides
the phyzical emotionai
and suciel developmentg of
tre chriidren., 1% to
prepare Liem mentaliy to
attend formsl =zchools "o
Tl i This, it is
hopea wili increace the
enrolment in schools.
P10 noun-Tormed educationd
Ffuncyional Titeracy
tvr Lonnseiling Cpesonal

d Il

a
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v nuiriongl inputs
vi) health care

vity Vibrary

viiidtoy-bank

ix) recreation

X outings and educational
i) skili development

"save for the child?
scheme

%1

Mote: Suggestiion by the Court

xi11112fter scheol eduta-

Ltiuin=ai nalp

trips

Mothers are anticipated
to DLe spending Rs.100/-
{at least) per child per
month when the child
stays wiith her. When the
child is piaced 1in the
custody of & residential
institution, she no longer
has to cpend on the
chidd. She should,
therefore, start an
account i1n the name of
the child in any
nationalised bank and
deposit Rs.10G6/- every
mantii., If at the end of
one year ii i1s found Lhat
she has bLeen reguiar in

depasiting the amount,
the CoCC wiltl start
contributing an equal
share. By Lhe time the
child is  out  of the
institution hesfshe will
have same impradl oot
finential support.

t The Gouvernment of India
should extend thie Thrift

Scheme of Womern for (hese
fallen women as well.

chiltdren

halo the
homeworkx

compliete their



J

and prepare lessans Tor
schouls. Teachers would
also help them with any

difficuities faced in
scinool. By this measure,
the rate of school

dropout can ve checked,

Liorn and Directions

Sugge:
of the Court: Special coaching should
be arranged for these
children.
xiv) de-insbtitutionalised Some of Lhe mothers may
heie be agreeable to part with

their children or have
different privrities . for
the children, H®Woney may
not be their problem. In
such cases the CDCC may
enlist their ¢hildren as

receipients of de-
institutivnal ised care
zarvices. It would

ensure that the minimun
needs of Lhe child are
met Ly (L(he - mother and
his/sher develupmenit 1s ih
Nno way impeded. It would
be binding on the mother
to provide the child with

the basic mteriomum
facilibties Tor the chiid's
overall growth and

development, This would
be a mearis of getting the
mociher to provide for the

cniid instead of
inzLitulivnatising

Eimsbher, Here, in  Lhe
LnrEe w Thae DT ot
vperate 4w ‘cataiyiic

ang monlioring agency.

The COCC will alse follow
ugp  the cases af Lhose
children whose molthers
are piaced in Protective



Homes, In case they are
endangered in any way by
separation from wmother,
the cbcce will adopt
necessary steps to help

them.

The CDCC would be paid a
nominal sum - for its
services and .also for

spending onsome of the
jtems required by the
child for its growth, in
case the mother s unable
to meet such expenditure,
The mother will be liable
to make regualar reports
to the CDCC to facilitate
its moniitoring function.

Suggestion and Directions -
of the Court:” All necessary funds
should be providad by the
appropriate Government,
i.e., either the Central
Government or the State
# Government, as the case
may be, .

(Note: This arrangenment will work for the
traditional communities, with either a CDCC or any
other voluntary organisation functioning ‘as‘a catalytic
and monitoring agent..

The CDCC would function as a nodal agéncy in the
field and would co-ordinate with government departments

to bring as many programmes to %3 - group of
beneficiaries as passible. Further, thev wouin srrange
refarr2}  gervices n the foilowing sreas a<  and when
the need is felt for the benefit of a childg;

i) Institutionalised care - ' arrange sponsorship

foster care .
17y  skill development
i1i) health

iv)  an the jub trainiag

71
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¥} Lraining for enterpreneurship

£ligibiliiy of Baneficiaries

Chilidren of any age Cetween 0-18 years who are aither -
) tnildren of prastitutes, or

i3 chi}dren associated © with prostitution
or prostitute, may be bhenefitted frow thic schene.

In a1l deserving cases the scheme should extend
services tuv those children above 18 years, only if it
is clearly seen that they are not yet able to feed for
theeselves and would be benefited by further support.
Those older thar 18 years would be assisted as special

cases.,

Coverage

“iere would be no 1imit to the number of children being
“ovured by the Centre. Being a service oriented centre
it is likely that oniy groups of children will come to
the Centre during the day asking for any of the

services,

Gnly in the casa of creches and baiwadis there would De

reguiar aetiendance where not more than 25-3G children
sheuld be enrnlled at any given time and wnen the
memizer increaset sepdrate groups be formed and benefit

of iervice exlended

CGrodnisaticn

The foillowing are scee of the general conditions ior
@ligibitlivy for applying for the scheme:

(v The applicint should be a voluntyary, non-
yovernmental organisation, registered wunder
an appropriate Act or a regularly constituted
branch of a registered welfare organisation.
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SERF

Civo

Brogramye

Thauwth GE
commun iy
Lhe  prow
Lhe seiv)

e asvalia

The stair
o

Tihie organisation seeking zssistance should be
a nen-profit and secutar organisation in 4

way that its services would be open to all
without any discrimination of religion,
caste, creec¢, language ar sex,

The organisation should have a regularly
constituted managing committee with its

functians and their responsibiiities cleariy

T3id down in its Bye-laws,

the organisation should preferably have had
some experience in managing chiid development
programmes or experience of working wun the
issues related Lo orestitution.

is viewad s 2 tocalised service cantre, its

vutreach aspect must be active., By reaching
pective target group and acquainting them with
tes availaonie, tne utilisation of the CDCC can
G.

at th2 Centre would arganise heaith camps and

awarentass generation camps Trom time Lo time.
Nriie  wroviding the wervices of the children, efforts
g1 e ostatt at the Centre would be to  cunsel the
movher:  and children and encourage the latter ta join
gducarional  dnsztitutions. It should assist theas in
sailiing  admiltad inmto the educational imstitutions.
Teaihers: attached to the CDCC would heip the school
poine ¢hildren in complieting their homewors and coping
with uihe: AIFTicuities, Durimg schouol houre the
teaciisr wonld netd functignail literzey ciasses for  the
clder ciiildren who 2te uneducsced.
By aAyv of muwisaadimy foriter gecnort coothils group of
G ol2d 0y wnshities oo dren, Lhe lentre's staff
wiit have 1o counzel Ltheas rgaulariy,

Vo im advitest~ (o remove the c¢hiidren from the

4

viciniiy
tlig =0l
o Lhe

{
of the reciight a2rea by aboui & years of age,
will have (¢ cunvince the wothers and arrange
ir placement in  recidentiai institutions.
miretings  are tu ove neld wiin the mothers to

~J
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ends, are encouraged to work for the poor, under-
privileged or weaker segments of the socciety who are
ctherwise wunable to avail of judicial process for

grant of general reliefs to such_g'group of persons.

In Labourers working on Salal Hydro Project

vs. State of Jammu & Kashmir & Qrs. [(1883) 2 SCC 1813
- offspring of a letter addressed to this Court

enclosing a clipping of the newspaper "Ind1an

e e e S e e e i Y

Express™ dated August 26, 1982 - it was brought te the

T :
notice of this €ourt that a Yarge number of ~ wmigrant

workmen were subjected to exploitation and vielation of

various welfares Yaws made for them. Intervention was

.

sought to prch1p13w5§p[glfgjlon and.to- grant different

;:e]1efs to them.‘ Theﬂletter Has treated by th1s ‘Court
as a writ petition under Article 32. D1rect10ns~ were
I __,,‘_— e e e+ e e o e e n o e e o i St 8 £ 1 b 0 i

sued to the Labour Commissioner (Centre) tou -enquire
into and submit a report; the Central Government was

also directed to file their.affidavit. After receipt

e counter a1f1odv:ts,

/

of the reéor:-and ritiag of
thils Court foﬁnd as a fact, from the ev1dence that the

:orkmeﬂ_ were nen1ed of the mininum wgggs -and other

e, e ‘
P . PRI

elxﬂre bpnef ts. Accordingly, directions were QIVEn-
2 — e

his decision, thererore, 1Is an author1ty for the

-opvosition that a2 Pubiic Interest Litigation is ‘not of

32




adversory  character but one of performance of the
constitutionmal duty; therein new procedure was adopted
for collecting eviderce from acceptable source. In Pr.

Upendra Baxi & 0Ors. (I1) vs. State of U.P. & Ors,

o

((1986) 4 sCC 108], Cr. Upendra Baxi, a noted humanist
and champion of Humar Rights, had addressed a letter to
this Court that a writ petition may be entertaimed in
public interest to protect the girls 1living in the
Government Protective Homes at Agra who were being
denied right to live with basic human dignity by the
State of Uttar Pradesih which was running the Home, In
that case, it was held that the public interest
litigation ié not 4 iftigation of an adversory
undertaken Ffor the purpose of holding the State
Government or its officers responsible for makihg
reparation. Public .interest 1itigafion involves a
collaborative and cooperative efforts by the State
Government and its officers, the lawyers appearing ir
the case and ithe Bench for the purpouse of making Human
Rigno. aca., rafty” Fa Lie azzbrr  sections o7 AL
cemmunity in ensuriric tihe socia-econemic justice to the
depfived and vulnerable sections of the humanity in the

country. Directions, therefore, were accordingly

jssued; details thereof are, however, not material for



the purpose of this case. What

the power of this Court is wide
situztions;
the

cooperation of

State and mete out

counsel for the

justice

is material s that

to grapple with new

it can 3et the evidence collected with

parties and the

to protect' the

constitutional rights guarantsed to all the citizens in

particular, the vulnerable

society. Yincent Panikdr?angara
Ors, [1(1987) 2 SCC 1651, related

drugs and involved examination of

the character of the action taken

weaker

segmenls of the

vs. Union of India &

to manufacture IAf
evidence to determine
by the Government ' on

'the'

the basis of advice tendered to it to prohibit

manufacture and trade of drugs in the interest of
patients who recuired the drugs fér that treatment.
This Court pointed out that the statutory bodies aﬁd
the Government are oound to respond and Jjoin the
proceedings pending before the Court. They are not
iitigants; yet they do not have the choice of keeping

parties in ordinary

away from the Court like private

it catian. optiay YU GO €X parte.  3I1nce i 3avter

invoives tLechnical aspects vis-a-vis health of the
publip and is of national importance, this Court

ensured cooperation of all the parties and suc motu
extended the opportunity of hearing and inviting the

named statutory authoritiss to. assisi-che Court..  In
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that QLehalf, it was fheld that the pubdilc interest
Titigation is not a normal Yitigavion with oadversaries

fitted agalinst orne anotner.

As  already seen, in Rprounuas mukii Horcha

Lhiiw Court huad evolveu a new procedure

w
%
3

[

»

suppiementling  the existing procedure to meet the new
situalion and  to render Jugiice In pubiiv  interest

tigations. [t diracied the Commisszioner Ldbour

-
—

(Central? (o Invesiigzte into and collect the evidence
and <ubmii the report to the Court, as deait with at

pages 129-90. In Rural Litiaeatieon and Entitlement

Kendra va, State of U.2. [11989) 3Supp. 1 3CC 504 this

Couri deali with puniic interesst litigalbion reiating

o

Lo eroiogical imbaiances creaved due tao mining

e5¢. In paragraphbs 16

ha}l
[ay

oper Etiuvne and denvdation of
L7, ibkis Court av page: 515-15 ad poinied out Lhal

ie I'RENEL pzlitions Lefore the Zoutrti wera ot Tntep-

parres  Lluoubes ang “ad been raized by way of  public
interz2swi titigation  ano the coolier=-wy pefore the
Court was a%  to whether for socileil <arety and for

ting &  hazardless environmeal for the people to

(R
L4
33

e

ive in, aining in ine area shouid Dve permitted or
sinpped, nis Courvy had directed stoppage of mining

activiiy  wince 1o craated ecological Tmbalance  and

o
i



denudation of the forest. In M.C. Hehta & Anr. vs.

Union of India & Drs. [(1987) 1 S§cCC 3551, 4
Constitution Bench of this Court was to <c¢onsider Lhe
scope of the opublic interest Jitjigation to arant
compensation to the victims of hazzardous or dangernus
activities when deaths or injuries were caused to then
on account of the accident during the operation of such
activities. This Court had heild ihat _the jaw shouid
keep "pace with chanding socio~scinunic norms; wnere a
Yaw of the past does noi Fi1t in ihea presen§  context,
the Court snould evuive new law in a ﬁublic interest
‘itigation, The power of this Court is very wide to
devise appropriate procedure and to issue directions,
orders ar rutess. This Court is competenti to grant a
remedial assistance by way of compensation in
exceptional cases. The Court has incidental and

anciliacy power in exercise of which it can devise new

methoys  z2nu stratesgy in securing enfourcemernt of
fundaseniat rights particulariy 10 opublic interest
Titigation or social action caszes. Iirections weére

accordingly granted in that case, In Bapdhusa Hukti

Horchae ve., Union of 1ndia & Ors., ({13847 3 SCC 1611 the

e

writ  pelitien under Article 37 was filed to release

bonded Tabourers in  the country by way of letter
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addressed to this Court. In that behaly, this Court
had taken assistance of the parties, wot the evidence
coilected and then issued,gppropriate diﬁg;tﬁonsnjfo;
release of the bonded labour. In this behalf, it was
held at page 189 that when the poor come before the
Court, particulariy for enforcement of their
fundamental rights, it is necessary to depart from the
adversorial procedure and to evolve a new procedure
whicﬁf ﬁi11.make it possible for the poor and the weak
to wring the necessary material bafore the Court for
the purpose of securing enforcement of their
furnuamental righte, It must be remembered tLhat the
prebiems of the poor which are now coming before the
Caurt are quaiitatively different from those which have
hitherto occupied the attention of the Court and they
need a differant Kind of lawvering skiil and &
different kind of judicial approach. If we Diindly
fol ow  the adversorial procedure in theic case, tLhey
would never be 2bie to anforce their rundum:;i;¥ cights

and he result would be nothing but a mockery of the

Constitution. We have, therefore, to abandan the
lTaicsez faire apwroach in the judicial process
particulariy where Yt  invoives 3 question cf

©

gntorcement of Tundamental rights; we should fergs new

tools, devise new methods and adopt new strategies for

T4
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the purpose of making fundamental rights meaningful for

the Targe masses of the people., And this .is <clearly
permissible by the language of clause (2) of Article 32
because the Constitution-makers while enacting that
clause, have deliberately and advisedly not wused ény
words restricting the power of the Court to adopt any
procedure which it considers appropriate in the
circumstances of a given c¢ase for enforcing the

Yundamental right. In Santhal Pargana Antyodaya

Asiiram vs, State of Bihar & Ors. [(1987) Supp. SCC 141]

in a public interest litigation, this Court obtained a
report of the Committee appointed by the Court,
accepted the report and gave directions to release and
rehabilitate the bonded Tlabours 1identified by the
Conmittee and to implement the Committee's
recovmendations, as far as possible, were issued to the
State Government, The State Governments were dJdirected

. ¢ P emnad

baontopry s e stateior tteaticar pde o d o

Labour Systenm Act, 1976.

It would, thus, be the established procedure

of Lhis Court under Article 32 that the publiic interest

Titigation is . not adversorial, It is one of

collaberation and couperation betwsan the State and the

Court, This Court as the sentinel on the gui vive, is
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conttituticnaily obligated (o enforce the {fundamenisad
righus of  ail  the citizens of the country and Lo
proiect them from exploitarion and to provide guidance
ahd direction for facilities and opportuniiies vo then
for securing socio-economic justice, ampowerment and tuo
rrae the hendicapped persons from the dizabilitiey wilh
which they suffer from and to make tnem rea?ise- and
engoy thie fundamental righls ensured Lo them under Lhe

Constiiutinm, In that behaif, this Court 12 entivied

=

savuwored ander Articie 37 Lo =2depi suclh procedurs

%
-L

sxpedient in a given fact <itwalion and deal with

A
51
o

e miile; appropriateiy., Therefoure, thne rigour of the

H £

oleadinut  or the reliefs sought for In  adversorial

veen softened: new methode, tools and

in

Tiiliyasnicn, N3
Grocagur e were  evoived to ﬁete'UuL Jusiice and  to
2l orce Live fandamental riunts. Obviouwsiy, therefore,
when 2 13mited reliel to estapiish separate schools for
tite Lhiiddren of the falien women was sougni for by the
cevitioner-Gauray _Jain, this Court did not confine to
. e b awue . T, tafiend, apleosedg e Lrane and

he authorities a4« an inie S mea.ures Lo have

choilgien admilied in the garneral suvhools to  make

Q?'I\J'uﬂ H
the children overcome the disabiiities nad from foul

.

atmozphers and f&xgenerate the feeling of oneness and

-

[a )
]



D

-~

dissegregation, In addition, this Court appointed V,C.
Mahajan Committee to enquire into and submit a report.
The report was éccordﬁn91y submitted after extensive
trzvelling to far and wide parte of the country; 1t
studied not only the problem of the children of the
fallen women but also the raute cause of the menace of
child prostitutlon and the prosticution as such and
the need for its eradication. The prevailing conditions
frave uwren pointed out in the Report 4and beneficial
actiéns aiready taken by some of ithe Social Action
Groups have been pointed and aiso noted as  illustrated
sereinabvoe. They have also dealt with the probliems of
the children., The State Governments and the Central
Government weré supplied with the cue~ies of the Report
and Lhey have not even objected to the recommendaiions;
in fact, they cannot be objected to since it is a fact
wrevailing, unfortunately, in the country. Thgrefore,

the falief cannot be resctricted to the pleadings or to

Cthe sgupe of the Jireciticone eaiiiler issued; the Courl

can take cognisance from indisputable or the undisputed
Facte from tha Report of ¥.C. Wahajan Commiitee and
other reports and articles published in recognised
Journals and act upon it. Placing relidnce thereun,

the directions given in the Order, a'm not only at

3iving benefits to the children butr also to roaot ocut the

90
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very source of the problem as has been pointed out in
the first part. of the Order, it is for the Government
t&J’evoTve suitable programme of action. Hy Tlearned
brother has very graciously agreed to the second part
of the order relating to the setting up of juvenile

homes for the prostitute children and children of

fallen women,

By operation of Article 145(6), to the extent
botivy of wus have agreed, the Ordei constitutes as
binding precedent. It is to remember that this Court
being--composed of large number of Judges hasl evolved
its own procedure to transact court manayement of its
judicial work and to decide cases/tcauses sitting in

dappropriave Division Benches constituted by the Chief

Justice of India as per the Supreme Court Rules. Anf

cbservation made by one of ihe Juoges has pursuasive
obiter. When there 7s a dissent, the majurity of
qoinion forme a b*nding precedent. Any. difference of
ppinion wcatween & Berch composed of iwo Judges, in an
adversoria? Titigation vrequires resclution by a larger

Bencthi of three Judges and/or if further reference s

made to a Constitution Bench, it is to deal with the
controvarsy and majoerity opinion forms precedent. As
not

cstated earlier, public interest Titigation is
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~adversorial in nature but is one of <coocperation sand

r

coordination betweer the three wings of the State and

¢

: : AT SR R
the coordination and it is the constitutional dutvy of

this Court to ensure enjoyment of the lfﬁﬁdéﬁenta{
rights by all citizens and in ﬁartiu?gé tge 'pgéé-naﬁd.
deprived social ségnents and i& éése-fgf H;;olation
thereof, to prevent the same by giving approﬁr%éte
directions in that behalf. In aid thereof,:this Court
has been armed by Article 142 to pass such :orders as
may be necessary for doing complete justice 4nh.a cause
or pending matter before it. An order so made shall be
enforceable “throughout the .Tearritory + of - .India.
Nnrﬁa11y, if it were an adversorial dispute, we ‘would
have referred the .natfer to three Judge Bengh in
respact of the firsi part of the &{;géfions.'name1y. to
prevant prostitution; to rehabilitate 'falien women and.
to provide them facilities ‘and bppértuhities by
e¥ﬂfafwc suitable azasures by 211 the 6uvernments for
enforcement of their aconcamic empowarmentl and social
integratibn with dignity of person .. which . are
fundamental rights to the unforfunate falien 'wonen,
i.e., the ;%ctias of circumstances. It is s<saen that .

i s2ttzr 32 eanding for nearly a decade. If a

(4]

refersnce is p@made to a three Judge Bench, - it =wmay
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further be delayed. Since "delay defeats justice™ it
may amount to everyday denial of the fundamental rights

to Targe number of fallien wonen.

I pur a caveat .upon myse1f_qnd I :am aware
that Article 142 would be wused to e#fofce..FinaI
judgsent or order which, in given speciatl or
exceptional circumstances, would include directions of
this “type to amitigate injustice and to elongate
enforcement of fundamental and human rights. -Qrticla
142 speaks of doing complete justice in a cgﬂsé. The
arm of the Court is long enough to. reach inju§tice
wherever it is found and to mete out justice. Denial
of the constitutional rights fo the unfortunate fallen
wamnen outrages the quest for justice and pragmatism of
cgnstitutiunal ethos which constrain me to avatl

Y/E}ticle 142 of the €onstitution of India to direct the
Union of India as well as all Stiate Governments to
“evolive, after indepth dic-usaion a. win.-ierial 1e.:'-
,fconference. such procedures and principles or
{ pregrammes, as indicated in this.Order, as guidance

e

wouid help reégue and rehabilitate the fallen woren,

Otherwise, the fundamental and human rights remain
picus platitudes to these wiseravie souls crushed in

the cruel fiesh trade with grinding poverty in the
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evening of their 1ives. Generally, Articie 142 may not
be inveoked befor2 the difference of opinion is resoi?ed
in an adversorial litigation and in a keeniy contested
matters of even public interest litigation, in-
particular, of recent tvpe cases. . Honevér. in the
cases . of thé type in hand, where there would be no
controversy on huzan gproblems of most unfortunate women
which regquire their careful pTanning;. r850u; and
rehabilitation, the exercise of the power under Article
142, even by a single member of the Berch, may be

appropriate and efficacious to enforce fundamental and

human rights of large number of neglected .and
exploited segments of the society. Society is
respons-ble for a woman's becouming victim of
circumstances, The society should make reparation to
prevent ra’7i.sigg o wneen, rescus  them  from red

light areas and other areas in which the women are
drfven or trapped in prostitution. Their
rehabilitation by socio—-economic empowerment and
justice, is the constitutional duty of the Siatg.
Their weconuwic eapowverssnt and social  Jjustice with
dignity of person, are the fundanentai rights and the
Court and the Government should positively endeavour to
ansure tham., The State in a democratic polity includes

L A . tha
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Executive and the Judictary., Legizlature has already

done its duty. Th2 Executive and the Judiciary are

v

required to act in union to ensure enforcement of
fundamental and human rights of the fallen women. - I am
also conscience that the Union of India as well as the
State Governments are sensitive to the conscience of
their constitutional duty under Article 23 and -are
desirous to have the prostitution eradicated from the
root with the aid of ITP Act; IPC.and other appropriate
legislative o+ executive actions, Sequantial
renabilitation of the fallen women rescued from the red
l1ight areas and other araés Fequires enforcement.—;Thé
observations made in this Order, 1he counstitutionai
provistons, the hus an rights and other inLerﬁationa]

,

Conventions referred to in the Order and the hational

Policy would aid the Union of India and the State
Governments as foundation'and cuide then to discuss

the Linaiems n mMinisterial  and  Secretar:zId ievel

-

.‘/ '
Conferences and as suygested  in this Order to evulve
'prdcedqres and principles to ensure Lhat the fallen
- Wwomen  also enjoy their fundamenial and human rights

“.méntiunad i the Qrder.—

- Before parting with the case, we pldce 00

LA 5 ' . - - .
recerd the  valuable assistance and yeoman's S@8rvice
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rendered by V.C. Mahajan Cosmittes.

The dirasctions are accordingly given. The
writ petitions are directed to be posted .aftor the
compliance report as ragar&s the action taken in that
behalf, s furnished by the Union of India for

appropriato'orders.

l.l'.l-..lll'...l..a.

[ K. Xamaswany )

Kew Delhi,
July 9. 1892
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