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24, 25 October 1994 — Peeth; 7 April 1995 — Cunberra

Adminlstrailve low — Linmlgratlon — Mespondent marrled ta Awsirnbinw cltizen sni
father of Avsirallan children — Respondent convicted of serlons drug nlfences —
Minlsier's delegate refused applicutivn by respondent for resident status and declded
to deport responden! — Whether delegate required 1o consider hurdship 1n
respondent’s wife ond children — Whether respondent had legitimoate expetialinn
that delegule would acl In confarmity with Internatinnsl sgreement signed Tiy
Ausiralla — (CTH) Mlgrailon Act 1958 ss 6(2), 6a(1), 16(1}(c), 60 — Unlted Nalluns
Conveatlon an the Rights of the Child,

Foreign reloilons — Australia u party (o Iniernstlonsl canvention — Agrecoaent not
Implemented by Jeglslutlon In Awvstralla — Stutus of conventlan obligutions In
Austrollen low — Relevance to exerclse of statutory discrellon — United Nutions
Conventlon an the Rlghts of the Chlld.

“Tlre respondent enlered Australia li May 1988 un a lemporary eniry permil and, 1 Tuly
1988, masried an Australian citizen who Dad four children, including three Tathercy Iy the
respondenl’s deceased biother. Mwee funther children were bom of Uhe wacriage. e
respondent then epplied for a grant of sesident siatus. In Novembher 1990, while that
application wss pending, Ihe respondent was convicted of nine offences involving
imponation snd possession of heivin and sentenced 16 six years” imprisonment,

I January 1991, & delegale of the ininister tefused ihe respondent’s applicolion for
resident siatos on he ground Ihat e was nol of goud churacier. The respomlent applicd for
review of the delegate’s decision, nad subiniied testimonials referring 10 the cloe
relationship bztween the respondent, his wife ond the ehitdren i the impact vn ihe
family if the tespondent were 10 be deponed,

An Iminigration Review Panel recommended against ollowing 1he respeplent’s

application because the “compasslonate groonds” roised by the fospoiicny were nuw
suflicient to displace Niis conviclion for a very serious crime. lu Juby 1991, 4 delegaie of
the winisier accepted the pancl’s recommendation and, in February 1992, anuther delegaic
made an order that the respondent be deported.

The respandent applied 10 the Federal Court under e Adminisirative Decisions
{ludicial Review) Aci 1977 (Cih} for an order of roview af e detepales” dedisions. The
application was dismissed by the tink judge. -

The Full Cowt ol the Federa) Court atlewed the texpondent’s appeal on grounds added
during the hearing of the appeal — namely that the delegate had faited 1o Rive pioper
consideralion 10 8 relevant factor, the eflect of (he respondeny’s deponation un his family;
ond that Avstralia’s accession (o Lhe Uniled Natiops Convention on the Righis of the Child

_Uthe Convention) had given dse to @ Teginimale expectation in Ihe respandeul’s children

that the respondent’s application fug resident status would be trealed in accordance with
Whe terms of 1he convention. The Tul) Cuunt sel aside the decision to refnse resident siafys
to the fespondent, remitting the maver 1o the ministes fur recansitleration: see Teoh v
Minister for Tnuniyration, Local Governmens ond Edduiic Affairs (1994) 12} ALR 416,

The Conventinn was ratificd by the Commonwealth Executive nn 17 Dereveloee 1onn
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undeslaken by sdwinisirative budies, "ihie best interests of the child shall be the pritnary
consideration”™, Dy special leave, he minisier appealed 10 the Nigh Court of Ausiralia,
eld, per Mason.CJJ Déane, Toohey and Goudron’ 1) (MeHugh ) dizsenting): “Mhe
_oppeal should be_dismissed, - : \ ’ ' S
Per Mason (I, Deane and Toohey J):
) The provisions of an inlemalional reaty lo which Australia is a party do not form
pact of Australian law unless those provisions have been incorparated Into tunleipal law
by statule and connot eperate as a direct source of individual rights and dbligatlons under
Ihat Jaw. ‘
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Chosv Hung Ching v R (1948) 77 CLR 449; Bradley v Commonwenlth {1973) 128
CLR 357;,Simsek v MocPhee (1982) 148 CLR 836; 40 ALR 61; Koowarin v
Dyelke-Petersen (1982).153 CLR 168; 39 ALR 417; Kioa v West (1985) 159 CLR
550; 62 ALR.I2; Dictrich v B (£992):177 CLR 292; 109 ALR-385; JH Rayner
(Mincing Lane) Lid v, Deparimenl.ofi Trade. and Industry [1990) 2 AC 418,
rDHOWCd._, R R . ' TE Lt I [
LU CE S R v i I T .

(1) HNowever, llu:1 rolification of a cnnv:,;nliun is & posilive sIalcmcn)t by the Executive
Govennunznl of Avstralis 1o the world and 10 1he Austcalian people 1hat the Execulive
Government and i3 ageneles wilk act according (o the convention. R

(iii) It followed lhar'ihé ratification df the Convention on 17, December 1990 wasg an
adequale foundatlon for 3 legllimate éxpectation; 1n'Lhe sbience of slatulory or exéculive
indications 10 the contfary,' Ihat‘adminisiralive decislon-makers, including 1he minister's
telegate, would act in conformity whh the Conventlon and treal the best interests of the
child us a primory consideration, * & e W ge 4 oan < ez b o

(a) Il was not necessory that B pesson seeking 10 set op such a tegiliinate expeciatllon
should be aware 'of-Lhe Convenlion or'should pefsonally ententain the expeciatlon; It was
enough the expéciatlon was reasonable In the sense thal there were’adequale malerials 1o
supporl il REEECN R '

(b Although it would be preferable for the ehildren affected (o make the clatm it
Ihe expectalion was legitimale, heie was no ubjeclion Lo a parent o guardian meking the
claim on behall of a child.- =+ - ¢ L Cot

(iv} The exisience ol o legirimate expeciatian thal the delegate wouldl artin a paricular
wiy did not compel the delegale Lo act in that way. However, if the delegate proposed 1o
make a decision which did nol accord with the principle 1hal the best, inlerests of e
chiidren were the primory consideralion, procedural faimess requiréd the delegate 1o give
the children ndlice and an adequate opporlunily of presenting a case against the taking of
such a course.r 'L - b e e s T

(v} The evidence' shawed thal the Inunigration Review Maael and the delegate trealcd
the 1equirement that the respondent be of good chatacler as the primary requlrement when
considering his spplication for resident status and (here was no Indicatien that Lhe best
intzicsts of the children had been ticaled a3 & primary consideratlen. If foMowed thal there

il been & wanl of procedural fairness In the’making of the decision 1q refuse resident
slalus Lo the respondent,, + - : - TR S '
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i Per Gaudion ]':."'ll' B

{+i) Apen from the Convention. any reasonable person considering the indlter would
have assumed that 1he best interests of the childien would be a primary consideralion and
takenanlo account as n matier of course when considering the respondent’s application for
resident siotws, That essomption would be mede because of: (a) the special vulnerability
of childien, panicularly whiece faniily break-up may be involved; and (b) the. eapeclalion
that & civilised sociely would be alert Lo s fesponsibitities 10 children who may be in need
of protection. 1V v ' .

* (¥il} The Conventlon® was slgnifican! because 11 gave expression )Fn # (undamental
hoinen righl which s valued and respected here as in ofher clvi’ - couniries. Because Ilve

Convenlion gave'cxpression (o an imporiant Aght valued by v .ustrslian community, it
w1 ressunsble lo speak of an expectmion that the Convention would be given efect.
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{vliiy Procedura) faimess required that, if the delepate were considering proceeding on
some olher basis, she should Inform 1hz respondent and
persusde her olherwise, i,

(iz} Asihe delegate did not proceed on the basis thal she was o take the interesis of he
children inlo account s a primary considerelion, lhﬁrc was a wanl of proccdwial Taimiess.
" Obiter, per Mason CJ, Deane snd Gaudron Jh

Bivc hin an opponunity 1o

“{2) There may be » cormmon 1aw obligation Imposed on decisian-makers 1o take secount
of the best Inierests of the child 1aken in all cxereises of statulory discredions which
directly an'cv.:l » child's Interests.

Appeal

This was an appeal, by special leave, from a decision of the Full Court of (e
Federal Court of Australia, which had sel aside & decision of the appeliant that the
respondenl not be granted resident status and remitled the

matter to the appellant
for reconsideralion.

7 S;Jr'gefmnn QC, I C Burmester and C R Staker (or the nppcllant.
R RS Tracey QC and S C Churches for the respondent.
R C Kenzie QC and L § Kan for the Human Rights and Equal Opporiunily

Commission, intervening.
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- Mason CJ nnd Denne J.This nppeal, whicli is brought by the minister from

“respondent was convicied of six counts of being knowingly concerned in the

8 unanimous decision of the Full Federal Coun (Black CJ. Lee and Carr IF)
aHowing an appeal by the respondent from a deeision of French J, raises an

imporlant question concerning the relationship belween intetnalional law nng
Australian low. .

Factual background

‘The respondent, Mr Tech, n Malaysian cilizen, came 10 Ausiralia on § May
1988 and was granted a lemporary entry perimil, On 9 July he marricd Jean Helen
Lim, on Australian ¢flizen, who had been the de facto spouse of his deceased
brother. At the tirme of the martiage Mrs Teoh had four childrein, the chdest being
the child of her first marriage, the otlier three Leing children of her de faciy

retntionship with the respondent’s brother. There are, in nddition, thiree children
of the marriage.

In October 1988 the respondent applicd for and was granled a further
lemporary entry permit which allowed him 10 remain in Ausiralia uniil
3 February 1989. Before thal permit had expired the respondent applied for g

permanenl enlry permit, otherwise referred (o s a grant of resident stalus. In

November 1990, wlien his application for resident staius was still pending, the

importation of heroin and of three counis of being in possession of heroin. He
was senlenced fo six years' imprisonnent with a non-parole period of two years
and eighl monihs. The senlencing judge aceepted thal Mrs Teol's addiction 1o
heroin played a part in the respondent's actions.

In January 1991, the respondent received a lelter informing him that an officer

authorised unde e Mi’ra!ion Acl 1958 SClh!_ had refused his
grant of resident status. The applicafion was refused fnr the

application for ..
following reasons:
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. i
L1 dris a policy requiremen for giant of resident s1aws thal applicants be of goou
charaeter.s - -« ", e IS . ) :

(.2 Amongsi oiber points, ane of the basis [sic] ul assexsment is whetler the
applicant has a criminal record. - N T
1.3 AW appllcants aged 16 years or over ace subjecl 1o the cliaracter requiternen.
P this case [the respondent) cunnol meet ihe chiracter requitcicul as he las a crimina
record. [Ite] is currently serving six yeurs' imprisonment with & vwo year eight inonih
non parole period. - - 0 - U -

The reasons given reflecicd policy instructions issucd by the department 1o
decision-makers, o which we shall refer later,

he Act {as it then siood) provided (hal, upon the expirsiion af a lmponny
cilry permil, Me holder beesme a prohihited non-cilizen wnless a further eniry
petmitcame inlo force. The respomlent was therefoce 10ld that he wos an Uil gat
entrant” bul that lie could "upply lur o review of the decision refusing his
application for resident status.

Whe respondent made such an application under rep 1734 of the tegulationg
made uader the Act in 1989, His wile supported this application. A pomber of
docmnens were annexed to the application. Ameng the docummnenls was 2 copy
of a chasacter seference from thie respondent's former employer, Mr R Deng. That
reference incloded the following obsurvmlions:

Since knowing {the respondem] and his famify. | found hie is 2 good father and very
responsible family man. Despite is nany hardships, he alwauys pluced his wife and
childrea before his uwn interests, He cares for them and provide their needs.

Alsoamong i documents was i Jandwriven lestimanial from Mes P13 Grit, -

the respondent’s mother-in-taw, wlich referccd 10 the respodent as a concernedl
father and o great help 1o his wile who was o drog wddic. According to
Mrs Granl, the respondent was hardworking, had tried very bird to keep his wile
out of trouble and 1o care for liis children, and only wented what was best for bis
lainily. She added that it would be 2 “great tragedy for the whole family™ if e
wure 1o be deporied, noting that be was ihe only persen who could Leep them
togelher. “The respondent’s wilfe also incloded o letier in sopport of e
application, stressing the need that the family lad Jor 1he respandent’s continued
presence. Al thar lime Mrs “Feoh had six childeen living with her. Jhey were alf

under 10 years ofd. The youngest chitd was born later on 20 Maceh 1992,
On 25 Joly 1991, the lnmigration Review Panel recommented that e

respundent’s applicution for reconsideraion be rejecied. ‘The Fancl noted thi
Mrs Teoh, Mrs Grant and Mr Deng had made claims on compassionats grounds
Hia the respondem™s apphicanion be approved, The Panel Il.'lv.'l!'f.'ll \;u:cm_::nlly.ln
the respondent’s sinlement dhat his wife and children wauld sufler greal financial
wnd cmotionad hardship if he were deponicd. The Panel wenl wn 1o make is

recommendation for the following 1easons:

Al the evidence for this application hus been carefully exanined, tncluding e
claimys of My Feah, Juis ealised e My Teal amd fansily are facing v very bleak aml
ditircalt Tutore it will be deprival of a pussible hrewdwinnrs i well i a falier il
husband if resideed sralus §s not graated. oo - - -

Hewevee thic applicant has conimitted a very serious crime el failed 10 et the
characler requiscments for the gramting of Permanent Resideacy. The gomlassionale
claimis nee not congideredd o he campelling ennngh for the waiver of policy in view af
IhU Peah s ariinnd peeand .
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’

Addelegaie of the minister accepled this rucmlnnlu:ud;ni:m on 20 luly 1991 aml,
on 47 Febiusey 1992 anather delepate ol the minister made
ol the Act thal the respandent be deparied. e respondent
Court 10 have these vwo decisions reviewed.

J57

mnoarder vinder < 1)
applicd o the Vedera)

The decision af first instance

The respondent chatlenged the delegate's decision 1o tefuse reconsideraiion of
the refusal of the grant of resident status on Iree broad yrounds:

€4 the delegate had failed 16 com

Ply with the tules of provedural frimecs
becanse thie responde

nl way nol Hi\'l:l\ "W Hl'lpl'l”llll‘lly 13 L'“I)'r.'lth" fr
utherwise deal with (i Mnding thit he was nar of poud characeer;

the deeision involved ay impraper exercise of power in tar the delegine
had liled 10 take ehevant consicerations Nt account aml

e decision invalved an improper excreise of puwer in that the eleyne
exercised lier discretionary powes in sccordunce with it policy withonl
tegard 1o the werits of e respomleat’s case,

(2)

M

Freneh rejecied the challenge on hiese prounds. As the application vy review
the decision to deport was inextiicably linked witli ihe ch
relusing residend status, ihe respondent’s applicalion
decisions was disinisscd.

dllenge 1o ihe devisiun
lor tevicw of the fwn

The decision on appent

AU the Dieasing of the appeal 1o e YFull T af the Federal
rexpondent soughn leave 0 amend the grunmds staged
Juelicial review of the Jecision tefustng cesident 5y
Furtlier paticalat of procedural onlaimess:

vl the
W lis applicaion for
sty hry aciling the fallowing

[Uhe [Mivister's delegaie] failed 1o
Tandship to the
iesident 3latus.

ahe apprapigte Investigaions ita e
frespondent’s] wife and her cinldren were e [eespomdent] refused

The respondent also soughi leave 10 amend s nolice af appead by mdiing the
Tollowing addidonal gromad:
The court enred in fact and iu aw in fingin

Bl the Iiztalship tu ihe Dresypumlem ¢
wile and biee children had Ueen 1oken

B relevant consideriion

The Full Cown wwanimwosly allowed Lot amendinen i molwithstiding the
et thal, as Caie J puoineed o, tice respondeint’s comye|
capressly abandongd (e protid that the
aceaunt e handshy

resafent stanus,

AN itince hod
minbster’s delegate Jailed 1o ke into
Lo ahe tespondent's wile und et chitdren wele he relnged

Black CJ eoncluded that tie minister’s delegute did nnt propecly consider e
effcet o) the Wrcakeup of 1he Tamily when she made hee decision 1o refuse the
pront ol residenl sy o the espondent. Counsel for 1he
conceled e the eftect of the lucak-up of the ;)
tletegate was bound 1o tke inte sccount, lier failure
Liw,

minisler havig
mily wars aomaer g the
1o da so iwvolved an errr of

Lee J cousidlered it the Cxecuntive's rification of the United Na

Cnoventiog wn the Hiphiy of the Child (e Cunventiog) was o '

PR
r.|:|||rnnl Sremad meer aa e ¥
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be o primary consideralion”. Alihoogh noling that the Convention had nol been
incorporated inlo Australian law, his Honour stated that Iis ratification provided
parenis and childzen,” whose interests - could be allecied by actions of fhc
Commonwealih which concemed children,' with a legiimate expeciation that
such actions would be conducled in a mannee which adhered to the relevant
principles of the Convention. This meant thet, in such s conlext, Lhe parents and
children who might. be affected by- a relevant decision had a legitimnle
expectalion that the Commonweaith decision-maker would ect on the basis that
the "best interests” of the children wotld be reated ps "'a pritary consideration”,
His Honour held that the delegale had not exereised her power consistently with
thal expeetation becouse she fatled to initiate appropriale inquiries and obtain
appropriate reports a5 lo the fulure welfare of the children in the cvent that the
respondent were Ueported. Thal failure involved nn eror of law,

Carr J's approach was similor lo Urat adopled by Lee J. Carr } also considered

that, although the Convention was nol part of Australizn muaieipal law, the

children in this case had a legitimate expectation that their Tather’s application

would be treated by the iminisler in o manner consislenl wilh its terms,

In the result, the court ordered thal the delegale's decision of 26 July 1991 1o
refuse the respondent's application for the grant of resident stalus be sel aside and
that the application be referred 10 the minister for reconsidesation nceording to
law, The coutl nlso ordered that the other delegate’s decision to deport the
respondent be slayed unlil the ninister reconsidered and determined (hat
application. o o ‘

The minister conlends tliat the Ful! Court's decision is wrong on u number of
grounds. IUis only necessery (o oulline three of them for the purposes of this
appeal: . Co- .

(13 Lee end Carr J) erred in holding that Australia’s ratificalion of Lhe
Convention crcated o legitimale expeclation in parenls or children thal
any nclion or Jecision by he Commonwesalth would be ¢onducled or
nde in accordence with the principles of the Convention:

(2) even if rolification of the Convention crenled such an expecialion, Lee
and Carr IT erred in holding thal, in the tircumsiances of this case,
proceducal fairness required the. minister's delegale 10 initizte
eppropriate inquiries and obtain appropriate reports concerning lhe
ehildrens and

(3) Black CJ erred in hiolding thet the minister's delegate did nol pruperly
consider the break-up of the family when she made ber decision 1o
refuse the grant of resident status 1o the respondent,

The relevant statutory provisions .

The respondent’s applicalion for a permanent enley permit was governed by

the provistons of the Act as it slood before il was amended tn 198Y, us was the

respondent’s application for reconsideration of the refusal of a permancul entry
permil. Scclion 6(2) tien provided: ;

An officet may, ... al e request or wilh ihz consem of 3 ne-ciliren, grant 1 the
Ilrnpcllir:n nn enley |:cr|||||_
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An entry permit might be lemiporary nr permanent.? The word “oMicer™ wet
defined by 5 5 of the Act 50 a5 10 include n person autharised by 1he minister 1y
discharge certain functions,

In order 10 qualify for the grant of n pcnmincni eriry penuit conlerring
resident status, the respondent was required to salisly onc of the condilions ser
out in s 0A. So far as il is refevant, that section pravided:

(1) Anceniry pecmil shall not be granied o 3 non-citizen after his entry inlu Ansiralia
unless one of more of the fulluwing conditions is fulfilled in tespect of T, that 15 1o
ay:

(L) he s the spouse, child or aged parent of an Australian citizen ur of the hnkle:
of an entry penmit; . ..

() he 15 the hodder of & winporary entry permit which is in force and 1here e

sirong compassionale or humanitarian grounds for the grant of an entry pernm
-to him. :

In his spplication for resident status, the respundent had telicd on sarisfelion
ol condition (b) nlone even though, at the lime of e spplication, hie also clearly
satisfied condition (e). 1t has not, however, been suggested that anything tuins
upon thot for the purposes of the present ease since it is cominon ground that the
"slrong compassionale or humanilatian grounds” which weec required 1o salisly
candilion (¢) were n relevant consideration supporting a granl of resident siatus
based on satisfaclion of condition (b). In Ihese circumistances, it is unneecssary
10 consider whether the fact Ihat the respondent’s icmporary entry permit expisell
during the perivd between the lime when his applicalion for resident stalus was
made and the lime when il was dealt with would have preciuded reliance upon
salisfaction of condition (¢) as on independent ground. As it was, salisfaction of
condition (b} enabled.the delegale to grant resident status in the excreise of a
statulory discrelion to granl or refuse 1he respondent’s applicatien.

It is convenient 1o refer now to s b6(1)c) of Ihe Acl and ooa policy
requireinent of good charecier comtained in departinental instructions entitled

“Integrated Departinental Insituctions Masual, Grant of resident siatus, Numbse
17" Section 16(1)(e) provided:

(1) Wheie ... n person who enters or entered Ausiralia is nol. of was ant. at the e
ol thel znlry, sn Auslealian citizen and who:

(c) a1 the thne of entry 18 or was a person of aoy of ihe following Jescriptions,

namely:

(i) a peison who dag been convicted of a crime and searenced 1o death, 1o
imprisbiment for Tile or 1o imprisamment for a perind of nut tess than t
year;

(i) 2 gerson who hiag been convieied of 2 urtnore crimes and sentenced 1o
inffrisonment for perinds agpregating not less than 1 years ...

that persun shalt nutwithstanding section 10, be deenied 1o he 3 prohibited nun-¢wizen
unless lie is the holder of an entry peamit endorsed with a siatement that the peisan
granting thit perinil recognizes iim to be a person fefermed 1o in this sob-scction,

Because the respondent sustained lis convictions afller his en

lry o Ausirafia,
s 16(1)(c) had ur  -ect application,
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Huwever, para 1.1 of the departmental Lnstructions Manual, 1o which we have
telencd, stated: "It is o policy requirement for: grant of resident stats hal
upplicanis be of good chiaracter.” Paragraph 1.2 specifically indicaled that one of
the bases of assessment was “whelher the applicant has a criminal record™.
Paragraph 3.2 stated that applicants who come within s 16(1)(¢) o not meel the
good character requirement and Iheir applicotions would normalty be refused
unless they could show “strong cause why policy should be waived i their case",
Paragraph 3.3 stated: . :

-t Ve M "

Applicans who do nut come within s 16(1)(c) of the Act may also fail In meel {kis
gnud charactee tequireient. The nalute, number or recency af the olfences of setivilies
conceoted and the polentisl for conllnuance or tecldivism may be such as 1o whaant

refusal on e ovecsll nierits of the case.

As undersiood in tlie light of the reasons slated by 1he chairperson, the
recommendation of fle hinmigration Review Panel that ilie “respondeni's
application for reconsideration be rejected wos based on on acceptance of the
depannent’s character objections, presumably grounded on paras 1.1, 1.2 and 3.3
of the departmental instructions, and vn a concluston that the serious nature of the
respondent’s oflences volweighed the compassionate laclors on wliich he relied,
This recommiendation, as stated ubove, was accepled by (he minister's delegate.

The scope of the stelutory discretien - .

Apint from the preseription by s 6A that one of the conditions shall be satished
und the restriction arising from § 16(1)(c), the slalutory discretion 1o grant or
refuse resident statos is "unconfined except in so far as tlie subject matter and the
scope and purpose of the siatiilory ‘crdclients may enable the court 1o proaounce
given reasons 1 be definitely exirineous o eay objects the legislalure coutd have
had in view”, 10 use the words of Dixen Iin Water Conservation and Irrigativn
Cornission (NSW) v Brovening.? There is no provision in the Acl which makes
the provisions of the Convention, assuming them lo be otherwise relevant,
catrancous o u decision-imaker's considerations of an applicalion for resident
statos and for review of a refusal of such an application. Nor has it been
suggesicd thal there s anything in the scope and purpose of the statute which
would have that effect. 1t follews ihal e Immijgration Review Panel and the
iinistcr's delegate who accepied the recommentation of e Panel Were entitled
to have regid (o the provisions of the Convention so long as they were 2

legtiimale subject matter for consideration and were relevant to the issues for
delerminalion. :

The (."unycurr'uu‘\

The Convemion was ratified by the Commonwealth Gaeculive on 17
December 1990 and it entercd into force for Australia on 16 Janvary: |99t, Thesc
evemnts occurmed before the rejection of the respondent's application for
reconsideration of the decision refusing resident staws end before the minister's
delegate made the decision 1o deport him. On 22 December 1992, after Miose
decisions hid heen made, the Altorney-General declured the Convention 1o be an
international instomment relating (o buman rights and freedoms. This declaration
wits miade pursvant 1o s.47(1) of the Human Rights and Equal !Opgportunity
Cottunission Act 1986 (Cih). . : .

b
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Anir:lc@ld@' the Convention provide as follows:
' Arlicle@

I Twall actions conceming children, whether underiaken by public vr privaie sucial
welfate Jnstilntions, couns of law, adwministrative authurities ur legistative badies, Hic
best inlerests of the child shall be a primary considesation,

2. Stales Partics undenizke 1o ensure the child sueh protection and care as is necessary
for his or her well-belnug, 1aking into sceount the cighls and duties of his or her pareniy.
legel guardians, or other Indivituals legally responsible for him of hier, nnd, to tis cnd,
shall take ol eppropriate leglslative and admiulsirative measures.

3. Siodes Purtles shell ensure that the Instliutlons, seevices and facilities responsible
for the care or prolection of children shall conform witly the siandards cstublished Ly
compelent oathoritles, partlcularty in thie areas of safely, health, in the number and
suilability of thicir stafl, as well a3 conpelent supervigion, )

Arlich@

I. Srates Panies shall ensure that & child shel) nol be separated frum his or her parcnie
againsl their will, excepl when competent sulhocitics suhject to judicial review
‘detesmiue, in accordance will npplicable law and proccdures, that such separation is
necessary (01 the best interests of the child. Such deterininntion moy be neeessary in a
particutar case such as'orie Involving abuse or negleet of the chily by the parenty, or onc
where Ihe parenis are living scparalely and a decislon must be made 25 10 he child’s
place of resivence.

2. In any proceedings pursuani to paragraph I of ilic present anicle, all inlciesied
partics shall be given an opporiunity 1o patticipale in the prnceelings and make 1heis
vlews known,

3. Stales Parties shall respect the right of e child who (s sepatated fromn one ur hntl
parenis lo maintain personal relations and direcl conlact will bath parents on a regular
basis, excepl if it is contrary to Ihe child’s best Inierests.

4. Where such separallon results from any sciton inltiatedl by a Stie Pany, such as
the delentlon, lnypmisonment, exile, depurizlion or death {inchiding deatly acising from
any czuse while the person fs In the custody of tie Siaie) of one or boils parents or of
the child, that State Party shall, upon request, provide the paremis, the child or, if
appropriare, snother member of the family with the essentia! infernmation cuncerning the

whereabouis of the absent meinber(s) of {he (amily unless (he provision of the
information would be detritneatal 1o ihe well-being of the child, Siales Panies shal)
futher ensure that the submission of such a request shall of fisclf entail no adverse
consequences for the person{s) concered.

The status of the Convention in Australian law

= Itis well estoblished thal the provisions of an inlernational ueaty 10 which
Australia is o party do not form part of Australian faw unless thosc provisions
have beea validly incorporated into our municipal law by statute.* 1is principle
has its foundalion in the proposition that in our constitutional system the making
and ratificalion of ireaties fall within the province of the Grecutive inthe exetcise
of its prerogative power whereas the making and the alteration of e law fall

4. Chow Hung Ching v 8 (1948} 77 CLIL 449 01 478; Gradley v Conmpawealih (1973) 128 CLH
357 o1 532, ) ALR 241; Starek v MacPhee [1983) 148 CLR 636 at 641-2: 40 ALR 41;
Koowarin v Bielke-Petersen (1982) 153 CLR 163 ot T2, 22425, 29 ALK d17; Kina v Weyy

[1983) (59 CLI 55U al $N; 62 ALI V21 Niviciek w 2 210070 1937~ s oo s
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within the province of pasliamenl, not the Eaecutive. So, a trealy which has not
been incorporaled inlo our municipal law cannol operate as a direct source of
individual rights ond obligations under What law. In this case, i is conunaon ground
that the provisions of the Convention have not been incorporated in this way. 1t
is"nol suggcslc_d.'lhhl'_Ihc__dcda_.ralioh i_'r'\éd_é\._p'ursunn'l lo s A7(1) of the Human
Rights and Equal Opportunity Cominission Act has this effect,
— But the fact that the Convention has nol been incorporaled into Australian law
does not mean that its ratificotion helds no signifidince for Austratian law, Where
a stalule or subordinate legislaion is ambiguous; the courts should Invour that
consbruclion - which . actords - withi Australia’s obligations-runder a Irealy or
internalional convention 1o which Australia is 8 parly, al least in hose cases in
which the legislalion is enacted-sfter,i of in- comemplation of, cntry inlp, or
ratilicalion of, the relevont inlernational instrument: Thol is because purliament,
prima facie, intends 1o give effect 10’ Australin's obligations under inlernational
law. - - C
It is accepled that o statute is o be imerpreled and applicd, as far as ils
language permits, so. that il is in conformity .ond not in conflict with the
cstablished rules of international Tuw.? ‘The Tonn in which this principle his becn
expressed might be thought to lend support to the view that the propesition
enunciated in the preceding paragraph should be staled so as to require the courts
to favour a conslruction, s far os the language of the legislation pennils, that is
in conformity ond not in conflict with Australia’s intefnational obligntions. That
indeed js how we would regard the proposition as slatcd in the preceding
parapgraph.” In this conlext, here ‘are slrong reasons for rejecling a namow
conception of ambiguily—l Ihe Janguage of the fegislation is susceptible of a
construction which is consistent with the tenns of the inlernational -fuslrument
and the obligations \;vlﬁch_il.ilnposcs en Ausuralia, then that construction should
prevail/So capressed, the principle is no more than s canon of construetion and
does not impor the terms of the Lreaty or convenlion inlo out municipal law gs
2 source of individual rights and obligations.? .,

Aparl [rom influencing the construction of a stalule or subordinale legisiation,

an inlernational convention may play a parl in e Ocvelapment Ty e courls of
yn it p

com[pon Jaw. R he provisions of “an internalional convention (o which
Australia is a party, especially one which declares universal fundamental rights,
nay be used by the courts as o legilimaie guide in developing the cominon Jaw.¥
But the courts should Azt in Lhis fashion with due circumspection when e
parliament itself has nol seen fit Lo incorpotole (he provisions of o convention inlo
our domeslic law, Judicial development of the coinmon taw musi not be secn as

a backdoor means of mporting an unincorporaled convention inln, Ausiralian

taw/A caulious approach 1o the development of the common law by reference to
international conventions would be consistent with the approacly which the courts
have hitherto eadopted to the development of the comimon law by relerence to

§. Sinuck v AMacPhee (1982) 148 CLA M G44-21 =550 o0 o

6. Chu Kheng Lim v Mintarer for Immigeation, Lacal Governmeni and Eihnic Affairs {1992 126
CLRystI8NIDALRSY v = 0 oo o

1. Polites v Commonwealih (1945) 70 CLR 60 w 689,77, 80-1 °

b R v Home Secretory; Ex porte Drind {1991] | AC 696 ot 748 torL .

9. Mabo v Quecntload (Ne 2} (1992) 175 CLR 1| a1 42 per Brennan ) h whioin Mason C) and
Mcllugh ) agreed)' Dicirich v R (1992) 107 ALR 15 177 CLI sl . pee Deennan J, 360 per
Toolxy I; Jago v Distrlei Court of Mew South Wales (1588) 12 NSWLR 598 ot 582 per Kidoy P;
Destiyrhire County Council v Times Mewspapers $id [1972] QB 770
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statutory policy and statutory malerials.™® Much will depend upon the nature of
the relevonl provision, the extent 1o which it has been accepled by the
intetnalionnl community, the purposz which it is intended o serve and it
relationship 1o the exisling principles of our domestic law,

" In the present cnse, however, we are nol concerned witl the tesolulion aof an
ambiguily in & statule. Mor nre we concerned with the developmen) of some
existing principle of the conmon law. The critical nuestions to be resalved are
whether the provisions of 1he Cunvenlion are relevant 1o the cxercise of the
statulary discretion and, if so, whellier Ausisalia’s ratificalion of the Convyentin
can give rise 10 o legilimate expectation hal the decision-maker will exercise thal
discrelion in conforinity witl the teems of the Convention, The forcgoing
discussion of the stalus of ihe Convention in Austzalian law reveals no inlrinsic
reason [or eacluding ils provisions from consideralion by the decision-maker
siinply because it hxs not beea incorporated into our inunicipal jaw,

MINISTER v TEOH {kason CJ, Doane J) 163

The relevance of the Convention

Lee and Corr 11 evidently consideecd 1hat Arouf the Convention had an
application to the exercise of the discretion, 1hough iheir 1oRo0rs aid N0l €2 press
any cogent redasuns for that conclusiun. The respondent did not rely on Art 9, nn
doubl because it doss not seem (o aduress decisions 1o depart ar, for that matier,
decisions 10 refuse pennanent entry. The cruciol question is whether the decision

_was an "ection conceming childeen' IUis clear enough thal the decision was an

“aclion” in the relevant sense of thal term, but was the decision an actinn
“concerning children"? The ordinary meaning of “concerning” is “regarding,
touching, in reference or relation lo; nbowt”.!" The appellant srgues that the
decisicn, though il nects Uie children, does nol louch of relate 1o thent. Thal, in
our view, is an unduly norrow reading of the provision, pasticularly when regatd
is ind to the grounds advanced in support of the npplication nnd Ihe rensons given
for is rejection, nanely thal the respondent's bad character outweighed the
cainpassionsle consideralions wising fron the clfect that separation would have
on the famity unit, nolably the young clildren, A brond reading and applicalion
of the provisions ‘in Arl 3, one which gives to the word “concerning” a
wide-ranging application, is nore likely to achieve the objects of the Convention.

One other aspecl of Art 3 merils pucntion. The concluding wards of Art 1.
are “the best interests of the child shall be @ peimary considleraion” {our
cinphasis). The raticle s eareful 1o aveid putting the best inicresis of the child as
the ptimary consideration; it does no more than give those interesis firsi
importance dlong with sucli other considerations as nay, in the circumstances of

2 given case, require equal, bul nol paramount, weight. The impact of Art 3.1 in
ihe present case is a maller lo he deall with later in (hese reasens.

The Full Court’s use of the Convension as a Soundoiion for a legitimate
expectalion and the creation of an obligation (o initiate inquiries and reports
i conjunciion with procedural fairness

VWhat is significant about the reasoning of Lee and Carr JJ js thal, having used
the Convention as a foundation for gencrating en cxpectalion that ils pravisions
would be implemenled, their Honours held that, in the light of the Convention,
procedural [aimess required the initiation of approprinie inguiries ane ihe

10. Losnb v Cotagna (1987 164 CLR | a1 11-J2; 74 ALR 18D
1. Mew Shorrer Oxfond Eaglish Dictinnary aa Mistorical Peingipfes, 2d ed {199]). p 447
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ulnaining of appeopriate reports as 1o the foture wellare of the children in the
event it the respondend were deported. 1n taking this approach, Lee and Carr JJ
acted inoaccordance with views expressed by some judges of the Federal Cour
in cinlier cases. In Wideto v Ministier for fmmigration and Erhiic Affuirs M
Touhiey J, afier obsceving that *[a)s a broad proposition, | do not think that the
Acl imposcs an obligation un a decision-maker (o intliale taguirics”, wenl on lo
indicate hat in somne situations sucl an obligation might arise. In Prasad v
Ainister fur dmigration and Eihnic Affairs® Wilcox ), with reference fu
s S(2)() ul the Administaalive Decisions (Judicial Review) Act 1977 (Cih),

saig '

The most restiichive view is that pata (g} applies only 10 @ case in wlich he conn is
able 10 hold that, wpun the inalciial actually or consiruclively before 1he decision-maker,
Ihe decision was unteasonable. At the vpposite extreme il is arguable that The question
is whether. upon the evidence before the count as Lo Lhe facts at the date of Jeeision, and
wihiether of nal all of those {ucts were known to, or seasonably ascertainable by, the
decisivn-maker, Ins  decision, ohjectively considered, was unreasonable.  An
imcimediale position is that the conr js enlilled to consider thosc facts which wese
kuown 16 Ihe decision-maker, aciually or construclively, together only will such
auditional facts as 1he Jecision-maker would have learned bul for any nnreasonable
condutt by \iimn. ' :

ilis tlunont went on to cxpress a fenlative pielerence for the intermediale
positiun, bascad on the view Lhat under s S(1)e) and s 5(2)(g) the courl is
concerned with the manner of excreise of the power. Just as a power is exercised
in an improper manner if it is, upon the matesial before the decision-maker, u
derision w0 which ne reasonable peeson conld come, so il ks excrcised in an
Bnproper manner if e decision-maker makes his or her decision in s manner so
devoid of prawsible justification that no reasonable person could-have wken thi
Lourse.

Avcepting the coneetness of s aporoach in un appropriale case, it does not
seean 1o s that the present case was argued on the ground ol s 5{){e) or un the
Lasis of "Wednesbioy™ unreasonableness. And we do nol see how the suggested
Tailnre (o initiate inguitics can be snpparted on the footing thal there was sone
depmnie from e common law standards of sawral justice of proceduiul

Fmess. Nuthing n the wo eases o which we birve referred, or in Lun v
Henevier™ or in Lek v Minister for Immigration, Local Governmeni and Ethnic
Affairs,"® the other cases mentioned by Lee J, supporls that view. Ancther
ditliculty with the approach wken by Lee and Carr 1) is dhat the requirement thal
the ininister’s delegale initiute inquiries and obtain reports os w 1he future welfare
of the children appears Lo Stem (Toin an assumplion Ui the minisler’s delegate
wus hound to exercise the siaory discrelion in conformity with the Canvention
as i1 s provisions formed part of vur municipal law. That assumption appears to
Lave arisen from the finding that ralification of the Convenlion generaled a
legitimale expectation that its provisions would be applied.

Junior counsel for the appellam contended that a convention ratificd by
Austrslia bul not incorporated into var Yaw could never give rise 1o a legitimate

12 [19ESY 6 ALH 342 el 353
17 {1968} 65 ALY 519
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cxpectation. No perstasive reason was offered 10 suppurt this far-reaching
proposition. The Tac( that the provisions of e Convention do not forn part of
our law ure a fess than eampelling reason — Jegitimale cxpeciations are nol
cquated o rules or principles of faw. Marcover, ratificalion by Ausicalia af an
iniernational convention is nol 1o be dismissed as i mercly platitdinans ar
ineflectsal act,” paricularly when the instrument cvidences inlcrnmionally
accepted standards 1o be applied by courts and adminisirative authoritics in
dealing with basic homan rights afTeeting e family and chitdren. Rather,
rutification of & convenlion is a positive statcment by the Raceutive Governnnen
of this country (o the world and to the, Australian people thal the Exceunive
Goverminenl and its ngencies will act in accordance with the Convention, ‘Thm
positive statement is an adequale [oundation for a legitimate expectation, nhecnl
statllory of exceulive indications 16 the  contrary, that a:hministranive
decision-makers will acl in conformity willi the Convention'™ and treal the bexg
interests of the children as “a primary consideration™. 11 is not nceessary that o
person secking o sel up such a legilimate expectation should be aware of the
Convention or should personally enterfain the expectation; it is enough that e
cxpectalion is rensonable in the sense that there ore ndeguate malerials 10 suppori
1.

Dut, in the present case, who is entitled 1o eluim that the capectation was
legitimute? Lee J held thal “parents und children™ alfecicd could do so, whereas
Carr J held that only the children could make suely a clabin. Althouglh it would Lie
preferable for the children (o moke the elaim dircelty, we can see no objcenion 1o
i parent or guardian making the claim on behalf ol a child. It scans that e
present case has been conducted on the fonting that the respondent, witly the
mother's suppost, bas been asserting the childien's claim.

The existence of o tegitimale expectation that a decision-wiker will et in g
patticular way does not necessarily compel him or her 1o actin that way. That i
the difference berween a legitimale expectation and a binding rule ol law. 'lu
regard a legitiniaie expectalion as requiring the deeision-maker woacl in o
patlicular way is [antamount to lreating it us a rule of law I incorponales the
provisions of the unincorporated convention o our municipal law hy the back
door. And ihat, as we have already said, is whal Lee und Carr JJ scem 1o have

tlunc hecause e obligation 16 initiate inguiries wnd reparts oppeacs o sten from
u view (it the minisler's delegate was bound 1o apply Art 3.1,

But, il o decision-maker proposes 1o make a decision inconsisient with a
legilitnale cxpeclation, procedural [airness requires thal the persons allecrend
should be given nolice and an adequade opportunily of presenting a casc against
the taking of such a coursc. So, here, il the delegate proposc to give a decision
which did not accord with the principle that the best intercsis of the children were
10 be a primary consideration, procedural fairness called for the delegale te take
fhe steps just indicaled.

Did the minister's delegate comply with ilie Convention?

The question whicly then arises is whether the delegnte made her decision
wilhout treating the best interests of the child as & primary consideraion, There
is nathing o indicate tat the Pancl or the minisier’s delegale had reyard o the
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terms of (he Convention. 1hat would not matler if il appears [rom the delegate's
acceplance of the Panel's recominendation thal the principle enshrined in Arf 3.1
was applied. 1T that were Lhe case, the legiimate expectation was fullilled and no
case of procedural unfairness could arise. -+ . -

It con be said that the delegale carried out a balancing exercise in which she
considered the plight of Mrs Teoh and-the children and recognised 1hat they
would face a "very difficolt and bleak fuiure™ if the respondent were deported. On
the other hand, she considered thal the respondenl had been convicted ol very
serrous oflfences and this: [actor oulweighed he “compassionale claims™.
However, it does nol stem 1o us thol the Panel or the delegale regarded the best
interests of the children es:a primary considerntion, The last sentence in the
recommendation of the Pane! reveals that, in conformity with the departinental
instructions, it was trealing-the pood characler requirement ns’ ihe primary
consideration. The Ponel said:. . - .

The compassionate claiing are nol considered 10 be compelling enough for the woiver

of policy in view of Mr Teal’s ceiininal record [emphasis added].
L . _

The language of thal sentence treals the policy requirement as paamuunl
unless il can be displaced by ether considerations. There is no indicalion that the
best interests of e children pre to be wrealed m§ & primary consideration. A
decision-tnnker with an eye lo the principle enshrined in the Convention would
be looking to the bestinterests of 1he children as a primary considerition, asking
whelher the force of ony other cousiderstion outweighed il. The decision
necessarily reflected the Jifference between the principle and the instrsclion,

That view entails \he conclusion that there was a wanl of procedural fairness,
Il may also enfail, though this wns not argued, & fatlure to apply & relevan
principle in that the principle enshrined in Art 3.1 may possibly bave o
counlerparl in the common law us it applies (o ¢ases wheie the wellure of o child
is a matter relevant 1o the delerminalion to be made.

In olhes respecte, we do nol consider that there was any failure Lo fake rclevant
mallers into account. It cannol be satd thal e delegate either failed 1o turn her
mind Lo the hardship the family woufd face or failed to have regard 1o the
conscquences of the hrenk-up of the family vnit, She had a considerable amoun)
ol detailed informution about the respondent's wife and children before lier. As
Carr 1 noted, her nssessment of their plight wus very gloomy indeecl.

Concinusion

In the resull the u[;[):.-_-a'l should he dismissed thouglt for reasons which difTer
(rom these given by the Full Courtof the Federal Coun, e appellanl shimld pay
!
the costs of the respondent.

Y oy 2.\

. .o .
| Toalhcy J.  These proceedings began as an application by 1the present
respondent  npainsl dhe present appellant under the provisions of fthiec

Administrative Decisions (Judicial Review) Act 1977 (Cih) (the ADIR Act). Two
decisions were sought Lo be reviewed: :

1. A decision made the 26ih July' 1991 by the respondent’s delegate Christine
Thshvearthy bo tefuse e ginnt of rexisdent stales W e applicant parsuail o s GA(L) (as
il was) of the Migration Act 1958;

2. The decition made tie 17th February 1992 by the respu s ltlegate Geaham
Aleaamler rowie o order, the deportation of the applicant pocsusnd oy 60 af whe
Miapintion Ary 195 £

L}
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Fiench Felismissed the application. e Full Court (Black €1, Lee and Carr 1)
allowed nnsppeal, set aside the decision of the delegate made 26 July 1991,
referred the spplicetion for a grant of residemd stalus 1o the appellant “for
reconsideration according 1o law™ and stayed the decision made 17 Vehruary
1992 10 order dzponation tnlil the appellant had "redonsidercd and detenmined

the said applicalion according to law™.'? The minisler appeals from Ihe dgment
of 1the Full Courl.

The background

What follows is Targely taken frons the judgment of French J.

The respondent is a Mataysian cilizen who arrived in Australia on § May 1948
As n visitor, He was granted a temporary entry permit, valid until § November
I1988. On 9 July 1988 the respondent martied Helen Jcan Lim, an Ausialian
cilizen. She had four children. TTie eldest was a child of an earlicr marringe. The
ather three were children of her de faclo relaionship with e tespuotdent’s
hothier who, ul fie tine of the mnrriage of the respondent and Mes Lin was
deceascl. “Therealter (he tespondeat obtained an exlension of his enlry permig
umit 5 Tebruary 1989, On 5 January 1989 a child was burn in the respondent and
his wife und, later, two other children.

On 3 Februnry 1989 the respondent lodged an application with (he deparnnent
of lmmigration and Ethnic Aairs (1he department) Tor a grant of resident status,
The spplicalivn was supporicd by characler references and included n bail
tecognisance for the respondent's appearance at the Central Law Counts in Perth
on charges of dangerous driving and driving without a motor driver's licence.
e respondent was convicled of driving williout a liccnce and was fined $200.

On 16 Novembier 1989, while the application far jesident stnius was pending,
e respondent wis urresied ond charged with a number of ulences telating tathe
impariation andl possession of heroin. He had been involved in tic semling uf
herotn from Malaysia 1o Australin over a period of aboul four monihs fram
August 1989. e was convicled on nine counts and, overall, he received g
sealence of six yews' iinprisuninent, with @ non-parele periad of 1wo years and
eight manths. i respondent was sentenced un 30 Navember 1990, Al about this
time Mirs “Teoh pleaded guilly o cliarges relating 0 heeain and was given a
susperuded sentence of 18 manths. She had a serious drug addiction.

On 2 January 1991 the departiment wrote (o the respondent ta tedl ling thnt Lis
application fur o grant of resident siatus had been 1efused. As his enlry permil hiad
explicd, he was therefore an illegsl entrant. e leter cantained rensons for

decision whicl poinied -t a policy requicement for the grant of resident stats

hat "applicants he of good clanacter nnd said that the sespondent could not imeet
Uiy requirement becavse of his criminal record.

On 29 and 30 Jenuary 1991 e respondent aud lis wife completed an
applicatiun Tor rcclnsidcm[ion of his applicetion for. resident stalus by Ihe
!mrnigralion Revic™ Panel {ihe Pancl). Again, characier references were
included. In one of these mention was made ol the drug addiction of the

respondent's wife and she desciiled in n fetler her hardships and the need for the
tespondent’s continued presenee.

On 25 July 1991 the Pancl rcconmmended Gt the application for
reconsitleration of - grant of resident stalus he rejected. Decause of ihe

1Y deehov Ainnees fu Tenowsgeanng P oval tGavrament vnd §ihan Afvies [19%1) 12 ALK 114
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significance the reasons fur the reconumendation assomed in the proceedings ihat
followed, 31 is necessary 1o quole ceriain passages:i -

pes Teoh. the applicant’s sponsor and a farmer cmployer have made claims on
conmpassionsie grouads for the application for recansideration 1o be approved. MrsTco.h
sistes thal she and the live ehildren will suffer great Aaancial snd emotiunal hardship if
the applicant s deponied. Mrs Teoh ds receiving conununity suppon during her
bushand's imprisunmeny and will be dependent on sucial services il heis.forced 1o feave
Auslealia, '

All the evidenve fur this application has been carcfully examined, invinding the
Claims of Ms Teoli s realised that Ms Teal and family are faging a very bieak and
chllicult foture wmi will be deprived uf a possible breadwinner as well s a father and
husband i ressdent status i not granted.

However, the applicant has carmitied a very serious crime and failed to meel the
characict requitements for the grant of permanent residency. The compassionale claims
ate not sonsidered 10 be cowpelling enough for he waivet of policy in visw of
Mr Teuh's ciiminal record fand} it is recominended that this applieation is rejecied.

This recommendation was endorsed as accepled by Christine Rushworth, u
delegate of the appellunt, on 26 Tuly 1991, Ms Rushworth's decision is the first
of the Iwu dedisions ehallenged under 1he ADIR Act. Following the decision of
26 July 1991 thete weie cominunicalions and approaches madti by the respondenl
1o the appeltant and various bodies; 1L is unnecessary 10 detail them.

The proceedings in the Federal Conrt

e application under the ADIR Act sets out a nunber of grounds. h) essence
Mey are that there was u beeach of the rales of nawral Justice, an improper
exereise ol power in failing to 1ake into account n:l_cv;)nl considecalions and an
tuproper cxercise of power in exercising 3 discrelionary power in accordance
with a policy without regard to the merits of the case. French } hield thot the
resporlesnt Tailed 1o ake good any of these prounds. The Full Co‘ur[ upheld an
appeal against dismissal of the application. The members ol'_lllc Full Court did
not all take the sume approach and, as e appellant complaing of the npproau!n
caclh 1ook, i will be necessary 1o say something aboul cach judgment. But it
shiouhl he said now that e role secorded by two of their Honours to Australia’s

ratification of the United Natians Cunvention on the Rights of the Chitd (the

. ; -
Conventioe) was it e forefronl of the appellant's atlack on the decision of the
‘U owl. co
The Cunyention
‘The pravisions of e Convention which fealured most peoininently befose the
Full Court were as [ollows: ' '
. Article 3

[ 3n sl setions concerning childsen, whether undenaken by public of private social
wellate instititions, cours of haw, administrative aulhorilics oc legislutive bodies, the
besl nterests of the child shall be a primary consideration ...

SAnicke §-

Siates Partres shall respeet the responsibilitics, rights and duties of pareins of, where
applicshle, the inembers of the extended family or community as provided for by local
custont, legal guardians or other persens leguly respunsible for the child, to provide, In

;
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n manner cunsisient with the evolving capacities of the cluld, appropriate direction aul
guidance in e exercise by the child of the rights recognized in the present Cunvention

The Convention was ralified by Australia on 17 December 1990 und entercd
into forece for Ausiraliv on 16 Janwary 19913 Dy an instnment of declaration
made 22 December 1992 the Atorney-General of the Commanswealil declare:
the Convention to he an international instrunent relating to Luman rights and
lreedams for the purpose of the Human Riglus and Gqual Opportimity
Conunission Act 1986 (Ceh) {the HREQC Act).?? 1The decisians witl which 1his

appeal 15 concerned were pude aficr Austealia tatificd 1he Convention i hefure
the instrinnent of declaralion.

The judgments of the Full Conrt

Dlack CJ approached the matter in light of the appellant’s concession “ihan in
1 case such as the present the breaking up of a family onit is a consideration of
major significance and one which the decisivn-masker was relevantly bouml to
take imto nceount™,? The point nl issue for his Hanour was what was requircd of
the decision-miaker in order 1o give cffect 10 this requirement. This, he sajd,
involved not a question of the weight to be given to this aspegt, but whether the
deeision-maker had given propee consideration to i1, This Honour hebd tha, inthe
circumstances of the case, proper consideration required thal Turther mnuiry he
made,as Lo the implications for the respondent’s family if he were deporicd.

Dlack CJreferred only briefly 1o the Convention. In his apinion it focmed parn
of the peneral background against which decisioas alleeting childeen are niade.
While it was nol part of Ausiralian domestic Taw, it reflecied “the standards 1o
which Australia is seen by the international community 1o aspire as 2 matare aml
civilised nation™.2* His Honour conlinued:

Those standards cinphissise that special care shiuld be laken when decisins are
inade thal may profoundly affect the lives of youny elildeen by panimg them fron a
parenl and exposing Meir family to the risk of diginicgeation

Iy contrast, Lee J placed emphiasis on the Conveolion. Tis approach was
il was unnccessary Lo delemine 1o whil cxlent the comemon law has heen aflected
by ratifesion of the Convention. The question, his Honous suid 2 is “whcsher
the enercisc of decision-making powers of an administrative kiml impun
cognisance of the provisions of the Convenlion by reasan of the caccunive’s

ratification of 1he Convention™ His Honour's approach is encapsulaled in ihe
following paragrapl:™

In my opiuion ratification of e Convention by the execulive was a stalement to the
national and intemational communily thal the Commonwealth recognised and acecpicd
the grinciples of e Convention. That staicment provided pasents and children, whose
interests could be affected by actions of the Commuonwealth which ¢nncerned childeen,

willi 2 legitiniate eapectation thal such aclions would be conducled in a mannes which
sdhered 10 the relevant principles of Uie Convention.

21, Sue A 492
22, See s 47 of the HREDC Acl
23 (198 128 ALIL wl 401
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I followed, in-his Honour's view,? Ihat'"persons exercising delegared
administralive powers’ lo ‘moke decisions whicli - concemned children were
expected (o apply e broad principles of the Convention in so far as it was
consonant with the national inlerest bnd not conlrary to statulory provisions tn do
50" R R ':

Applying this approach,'Lec Yconcluded that the decision 1o refise an enlry
permit to the respondent Miled to give eflect to a legitiinate expectition on the
parc of the parents and children thal the principles of the Convention fequired the
best interests of the children 10 be a primary consideration, Thiere was a
legilimate expeclation that “sppropriale inquiries” would be *made and
“appropriste repors” would be oblained as to the future welfare of the children
in the event that the respondent wos deported.® This was not done:

tn light of the maierial before the court, Carr I held? that il was apparent that
the decision-maker "specifically considered the ‘plight of Mrs ‘Teoh and her
children were the [respondent) to be dcponcd;'._’ﬂ\F decision-maker had extended
proceduenl fairness ond had given proper consideration to the effect of a
deportation erder an the {amily. However, his Honour ellowed the appeal on the
basis thal the Convenlion forms part of the context in whicly Australinn
decision-makers have lo detennine how to carry out their duly to act faifly.
Although il was nol part of municipal faw, the children had “a legilimate
expectation that their father's application should be treated by the minister in a
manner consisient wilh the Convenlon™?® While tlie decision-maker worked on
the assumption that deporation was going to make the future bleak for the
children and their mother, it is possible that the iniliation of appropriate inquiries
ond Ihe obtaining of appropriote reportd would have revealed flie cliildren's
silunfion (o be far worse, and she mmay have come 1o a different dounclusion,!

The appellant criticised the approacl taken by each of the menbers ol the Full
Cour. . .

The role of the Convention .

It being common ground thal the Convenlion is not part «f Austzalian
municipal faw, whal role should il hove played in the decisions which have given
tise 1o Ihis appeel? In posing the guestion in this way, there is an underlying
ussuinption that if the Convention were part of municipat law Arts Jiond § woutd
indeed have an impact on the decisions thal were made,

The appellant said .that it was sxiomalic that treaties (other:than Lrenlics
lcnninating & slale of war) do nol impase obligations on individyals or invest
individuals with edditionnl rights or otherwise affect the rights of individuals
under Australian law excepl in so for os the ueaty is effecluated by flatule. There
is an abundance of authority 1o this effect}? - LV

27, 1bid a1 450

28 ibid et 431

29, ibid al 488

0. ibid

I, See generally ibid ot 468 :

32, Chow Nung Ching v R (15483 77 CLR 449 a1 478 per Dixon F, Bradley v Commanivealth {1973)
I ALR 24): 128 CLR 557 a1 532 per Barwick CJ and Gibbs J: Simr v Maclhee (1982) 40
ALR 61,148 CLR 636 ot §41-7 por Stephen ; Koowarta v Dielke ' a{1982) 39 ALR 417;
153 CLR 168 o1 193 per Gibbs CJ; Dieirich v R (1992) 109 ALR 385; 127 CLE 292 a( 303 per
Mason CJ wnd Mcliugh ), 35960 per Toohey ). See sso Minister fur Farcign Affuies und Tradle
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But it does not foliow that the Convention has na role in the present case. |1
is nportant to see the way in which the respondent relied upon the Convention
It played no partin the heating Lefere French 1, 1 is not imentioned in the natice
of appeal lo the Full Court. It seems (o have sutfaced during the hearing of the
appeal (o e Foll Courl and was relied upon by the respondent as an aspect of
natutal justice, in particular as giving fisc to a legitimale expeclation that the
Pane! would act consistenily witl the Convenlinn and, in particular, nol acl in a
nanner inconsistent with Australia’s ubligations under the Convention williou
giving the respondent an opporiunity to be heard. Coupled with 1his cxpectaiion
was bn obligalion to provide procedural fairness lo e respondent, an olligation
which required hc decision-maker 10 obiain Turther information about the
respondent’s family belore making o decision.

H the matter is approached in lenbs of legilimate cxpectation. it is no answer
for the appellant 1o argue that the Convention does not give sise o individual
rights and obligations in muwnicipal law. ‘The question rather is whethed
Australia’s ratification of the Convention resulls in an capectating thiat those
inaking administrative decisions under the acgis of e Executive Guvernment of
the Cainmonwenlth will act in accordance with Ihe Convention wherever i is
relevanl to the decision Lo be niade.

In the appeilant’s submission the Convention hiad no bearing on amd was
nrelevant lo lhe rights of the respondent and the ubligations of the appeliant
Ratification did not amount to adoption or incarporation of the Convention iy the
municipal law of Australia. Declaration for the purposes of the HREOC Aci did
no more than idenlify an international insirument as a guide 1o Uie Human Rights
and Equal Opportunity Commission in fulfilling its Minctions af inguiring inio
and reporting on any sct or praclice thal may be inconsistent with or conlrary o
buman rights declared in the instrunent, The nppellant diew nuentian tn the Tacy
that the Convention receives no mention in the Migration Act 1958 (Cil. Ny way
of contrast, s 64(1)(c) of that Acl {now repeated) relerred specihcally o ihe 1951
Geneva Convention relaling 1o the Status of Refugees and the 1967 New Yook
Prolocol relating to the Status of Refugees.

Concepts such o5 nawral justice, proceducal fairness and legitinne
expeclalion mre somelimes applied s il ey were labels, somehow derctmining
the outcome of a particular matter. But they have 10 be scen for whal they aren
their particuler comtexr. I is one thing to say thal natural justice demnanded 1hal
the respondent be given every npporiinity 1o present his ease; certninly nataral
Jostice demanded that much, 1t is another thing to say tha procedural fairmess
dictated thal no decision adverse in his applicasion he made withoul pursuing

further he implications of deportation for his Gamily. It is anuther thing again o
say thal (he respondent lad a fegitimale expectation hat the decision-maker
would acl in acvordance with the Convention.

It was nol part of the respondent’s case thal he was denicd an apputiunity o
present the ease in support of his application for 1esident status. ‘Fhe deparnisent
gave Inm the opportunily to provide whalever malerial he wished in support of
his original application and his application for reconsideration. [ shail defer the
question of whether the delegale shioul) have made further inquigies wntif | liave

dealt with the matler of the Convention and legitimate expectatian. In duing this

v Alngan (1992) VLR S29. B v Suadfond (19943 11 NSWILH 172 o1 177 pee bianl )0 A8
Ruypner [Aunging toned Lad v Drpnntoeat of Teade and bofovirey TIUDIL T ALY QTR a0 SUX e
Locd Oliver
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Vrecognise that legiiimate expeciation is ofien treated as an aspecet of procedursi

fairness, though generally in the context of an expeciation thal a decision-aker
should afford a person the apportunity 1o be heard on a particular maner.?* As has
been abserved: " Ihe two broad calegorics into whicli the contentof u legitimale
expectation can be divided ere those related 1o a benelit wnd lhosc expiressly

directed 1o a hearing. In the present case the respondent contends for an
expeclation that (e delegale would deal with his application in ¥ight of the
criteria to he found in the Convenlion, particularly the principle that "the best
interests of the chitd shall be & primary consideration”, Accordingly, it wus
subminted, procedural fairness requircd that if the delegale proposed to act
mconsistently with Australia's obligations under Arts 3 and 5 of the Convention,
she should Nirst have afforded the lcspondcnl the opporlumly of persvading her
that she should act consistently with ins 1crms.

In R v Home Secretury; Ex parte Brind? 1he House of Lonls tejected the
broad proposition that the Secrelary of Siale “should exercise o statutury
diserction in accordance with the tenns of the Buropean Convention far the.
Protection of Hwman Righis and Fundaimental Freedoms, which was not pact of
English domestic law, That decision was considered by the New Zealand Courl
of Appezl in Tavita v Mintster of fmmigration 3¢ where a deportee argued thal
those concerncd with ordering his deportation were bound to 1ake into account
the Canvenlion and the International Covenant on Civil snd Polilical Riglits, both
nf which had been ratified by New Zealand. In the end the court dild not have 10
determine the point. But it said of the contrary pruposition:??

That 1y an wnatiwtive arguent, apparently inpdying it New Zeubamd's adherence
1o 1he internatinnal tustoaments has been ot Teast parly window-dressing .. . thete must
at least be hesitation abuut accepling i,

I Atirister for Fureign Affuirs and Trade v Magne®™ Gummow ] ecssayed an
sanalysis of the selatiomship between un instroment cmbudying an inteynational
obligation of Austrulia and » municipal statute dealing with that subject wnalier.
1is 1lonour louked at varioos aspects of that relaiionship, concluding i

ditlicull quesiiony of adminlstrative law and of judicial review arise whete, whilsi 1he
intcipational ahbigation ©, . is nob i terms imponed into wmunicipal Tow sod (e
mmicigal Taw iy wot abipguony, nevendedess, npon the puypes coslidion ol Al
mdcipal b, regand wiay be bisd Uy 3 decision imaked excreising duumun nnlee
that faw 10" 1he international sgreement ur ubligation,

bn In the Marriage of durray wd Tam; Director, Fomily Services (ACT)
Nichalson CF and Fogarty J referred 10 Gummow Vs dnalysis, “The Family Count
of Australia was concerned with un appeal from orders made porsuant (o lhe
Family Law (Child Abduction Convention) Regulations which in wen derived
from the Hague Convention which Austiatia lad ratiied. Theis Honems ot

31 Sce for inttance Huoucher v Afinirice fur Inmigrution and Ethnic Afuier (1990) 169 CLR 648
nl 655 670-1, 67930, 684.5; vY ALK 5|

Bt lhe Colicrence of Cleyinmag 1 n;lll.\l’mn'. std e Fonmilaiony of NI]UIJI Justhne”™
C198Y) b Alwaosh Unlveraity law Heview |3 01 50

35 11991) 1 AC 898

6 [|994] 1 NZLR 337
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what Micholson C1 bud said cawlicr in s disseming judgment in fle Afarion't in
reltiun 10 the Decluration on e Rights of Mentadly  Retarded  Peisons,
incorporated as Schod 1o the HREOQC Act, numicly, that:

it [is) strongly arguable that the existence ul the human tghis seraut in e wlevant
inslrunent ... have been recognised hy the padiament as 2 source nl Ausiratian
domeslic law by reason of 1his legisluliun.

Whether this 35 so is a maller which dous nol arise i the present case.

Reluraing to what was said in Tovite, cerainky o salinission by 2
decision-muker that no regard al all need be paid 10 Avstratin's acceplance of
inteenational uliligilions by virwe of riificalion of a conventinn is vntEaciive
Wit is the next step? Ranlication of ilsell Jues ot make the obligations
enfocceuble in the courts; tegistaiton, nol cacculive acl, 5 sequired. Dur the
assoinplion of such an obligation imay give risc o legitimale capectannons i the
minds ol Ihose who arc allected by adminisirtive Jecisions on which the
obligation has same Learing. Lvis not necessary for a person in the positiom of The
jespondent 1o show that he was aware of the ianification of the Convennon,
legitimate expectation in this contexl Joes not depend upon the knowledge and
stale ol mind of the individoal concerncd. The manter is 1o he astesscd
objectively, interins of what expectation might reasonably he engendered hy auy
undlertaking than the agthority in question lias given, whether niself ar as i the
present vase, by the govermment of which it is o purt.t A soljeciive test is
patticularly inapproptiale when the legitimate expectation is said to derive from
sumething as general as the rtification of the Convenunn. For, by rinflying 1he
Convention Australia hay given o solemn undertaking w e wnrkd e large (ha
it will: i ell actians voncerning children, whetler undetlaken by poblic o
private sociad weelfure dustiiations, covres ol tavwe, sdhainsicnive suthorics or
leginlutive bodies™ make “the bestinterests of the child » promary cansidertiog”

The appellant complained 1hat e pealiferanon of conventions swhich
Australia had ratilied would impose an opussibic sk on decision-nakers if
they were to be the basis for legitimate expectations. Jul particular conventions
will generally have an impact on particular dJecision-makers und ofien no great
proctical difhcultics will arise i giving effeet 1o the puinciples whicli they
ackonwledpe oy cvent e ot b decrsiomeniakres wast give effevt wthe
ecept ik “the brest interests of the child shall e o primary cansideranon™ +
There may Le other interests carrying cyual weight. Rather, o decision-makes
wlho' Jues not Elund to treat the best interests of o child 35 2 primary
consideration mlst give the person offecicd by the decision an uppornunity 1o
argue it the Jecision-maker should do so.

The touchstune in Art 3 is “actions concerning cluldren™. The scope of e
provisian e e ganged 10 the word “concerning™ is given 115 ordinary meaning

ol “rebatimg toy reginding; abou™ o “regarding, touching, in reference or

AL, (1990) 14 o LICAZY a1 451

A2 daanches v Mnider for doonegeicon wad Bihair Aghoer ¢1990) ba2 CLIC o0 60

Sl Awrney Generad of Hung Kung v e Yoen Staw (WAL 3 AC 629 ot 618 where the sy
Council satil 1hat “whea a publig anthority hag prentsed to futlow a-<entain pinceduie, 11 non
the bterests of goud adminigicetivn thal i should act forrly ond iioplensenn n1 pitnnse o L
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relation do; about”. ¢ The refusal of an applicotiun for resident siatus 1v a parenl
uof dependent children living in Austealia, with the direet consequence of
deportation for the parent ond the breaking up of the family, is on action
concerning childien, '

It follows that while Australia’s ralification of the Convention does'nol go so
far as 10 incorporate it into domestic law, it does have consequences for agencies
of the Executive Government of the Commonwealih, It iesulls in an expectation
that tliose making administralive decisions in actions concerning children will
lake into nceount as a primary consideralion the best inleresis of the childien anil
thal, il they inlend nol lo do so, they will give the persons aflected an opportuniry
10 argue against such a course. It may be soid thal such a view of ralificalion will
have undue consequences for decision-makers. But it is important to bear in mind
that we are not concerned wilh enforceable obligations, bul with legitimate
expectations, and that there can be ne legilimate cxpeciation if the actibns of the
lepislatore or the execulive are inconsistenl with such an expeclation’

It was argued that proper consideration of the respondent’s application
necessilated further inguirics by the delegate. Indecd, a failure 10 make such
inquiries untderlies the judgments of Lee I and Carr ). Generally speaking, it is
not the decision-maker's duly to initiste inquiries.*? Bul in endorsing Lhe Pancl's
iccopunendation, the delegale must be 1aken to have accepied thal *"Ms. Teoh and
family we [acing a very bleak and difficult future”. Before deciding that these
considcrations did not waranl “the waiver of policy in view of Mr Teoh's
criminal record”, inquiries could lave been made al least of Parkerwille
Children's Homie which had the children in its care and the Deparhinent of
Communily Welfare which had an ongoing involvement with them. The point is
not that the delegate was obliged by the Convention 1o do so but 1hal, had she
Jone so, she might have been in a beller position 1o meel the degilimale
expeclation lo which the Convention gave rise. It js npparent that the delegate did
nol approach the matter on the footing that the interests of the children were a
primary consideration. Instead, she appemts lo have lrealed the policy
requircment that applicants for the grant of resident status be of good characler
a8 Uic primary consideration. It need hardly be said that the decision-maker might
treal the best idterests of the children as & primary consideration yel, in al) the
circumstances, refuse the application for resident status.

Conclusion .

Defore altowing Uhe scales 10 corme down against Ihe respondent by reason of
Iis critninal record, some more detailed ossessimenl of the positien of his family
could have been undertaken. However, | would dismiss the appeal, nol-by reason

of any feiluce by the delegate 1o inftiate inquiries snd oblain reporls, bul rathes

because she did not neet the respondent’s legitimate expectation thal she would

give the best interests of the children the consideralion required by the

Convenlion or inform the respondent of her inlention not lo do so in order that

he anight ergue ngainst that course.
Accordingly, T would dismiss the appesl,
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Gaoudron J.{The facts, the issues and Lhe retevant legislative provisions are scl

out in the judgments of Mason CJ end Deane J end-of Toohey ). It is necessary

a6, New Shorter Osfurd English Dictionary on Hisseritel Priocipler, ho ed l|99]].‘p 467
47, Viddero v Minister (1985) 69 ALR 342 »t 33} :
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only 1o emphasise the consequence ta the seven young chitdren who coustinaed
Mr Teoll's inmedinte famity (the childien) of o decision refusing or confirming
the refusal of his appticalion for resident status. Tn that event, M1 Teols would he
required 1o deave the country and the chiidten would bhe placed in o position
where (hey grew up cither [nihierless or in anuther country, denicd an upliinging
in the counlry of which they ate citizens ,
As appears fron the judgment of Mason CJ and Deine 1, e case was argucil
in s courl primarily by reference o At 38 of e Unite Nations Convenlion

on the Rights of ilie Cliild {the Copveution) which pravides that "[1]o all achions
concerning children ... the best interests of the child shall be a prinsary
consideration”. It was argued for the appelant that, alihough his delepate wac
bound to have regard 10 the interests of the childien, she was neither haund to
proceed on he basis that their best interesis were a primary consideration norp
obliged as a matter of procedural fairmess W give Mr Teoh an apptlunily 10
persuade her of that cowrse if she were minded to prooceed on sorue ather hasis,
In particular, it was argucd thil the Conveation did nel give 1ise (o an ohlip.ation
on the part of the delegate 1o acl in accondance with s teims nor a legrimuate
expeciation that she would uet in that way. The argumend cimphasised that 1he
Convention fermed no part of municipal Taw at e lime the decisions were made,

I agree with Mason CJ and Deane J as o the statos of 1he Convention o
Australian Jaw. However, | consider that the Convention is only uf suhisidiary
significance in this case. What is significant is 1he status of the cilidien s
Australian citizens. Citizenship involves more thian abligations on the padt of the
individual to the cotmmunity constituting the body pulitic of which hic or she i
8 member. I involves obligations un the part of the body politic o the imbhvidot,
especially if the individual is in a position of vulnerability. And there e
particular obligations 1o the child civizen in need of prolection. Su much was
recognised as the duty of kings,™ whicl gave rise 1o the parens e
Jurisdiclion of the courts. No less is required of the governmenl i the courts of
a civilized democralic socicly.

Inmy view, iLis arguable that citizenship carties with 11 s common fiw tight
on the part of children and their parents 10 have a chilid's hest interests taken into
account, el Jenst as a primary consideration, in all discretionary decisinns by
governments nnd governmenl agencics  whicl direcity afTect that ehildx
individual welfare, particularly Jecisions which aflect children as dramanically
and as fundamentally as those involved in this cose. And it mily he that, if there
is 2 right of that kind, a decision-maker is required, at least in some
circumstances, 1o initiate approprisie inquirics, as Carr and Lec J) held should
hiave happened in this case. However, it was not argued thit there is any sich

fight and, thus, the case falls 1o be decided by reference 1o the requirements of
nalural juslice.

Quite apant fromn (he Convention ur its ratification, any reasonable person whu
considered the inatter would, in my view, assutie that the best interests of tie
child would be a primary consideration in all administrative decisions which

48, su, ip [:Inllan 1o the “direct sesponsibility of Ihe ceawn™ which Tounds the “pafeny palrise’
jurisdiction originslly conferred on the Tnglith Cowt ol Chancery, Secretary, Drpartment of
Health and Com- "ty Servicer v ZWO wnd SA (Marion’s casc) 19921 106 ALR 285178
CLR 218 ot 258- -Ibe caser there cited, of At 299-B0. Sce. in rclativn 1o the pasmhunte y uf
the child’s wellare In he exercate of shat jurisdiction, Ayrion™ cate at CLR 242-)

. and dise cate
there cited
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ditecily affect children as individuals and which have consequences for (eir
feinre welfare. Further, they would assuine or expect thar the interests of the child
would be Iaken inio account in 1hat way as a malter of course and without any
need for the issue to be raised with the decision-snaker. They would make that
assumption or have ‘thal expeciation because of the special vulnerability of
children, pariicularly where the break-up of the family unit is, or may be,
invalved, and because of their eapeclation that & eivilised socicty would be alex
v ils rzsponsibilities Lo chitdren who arc, or may be, in need of pratection.

The signilicunce of thie Convention, in my, view, is ihal il gives expression tu
a fundamental humen right which is iaken for granied by Australian society, in
the sense that it is valued wnd respected here as in other civilised countrics. Al
il there were any doubl whether that were 50, talilicaiion would tepd 10 conlinn
the significance af e right within aur sociely. Given thal the Convention pives
expression 1o an jmportant right valeed by the Australian conununily, it is
reasonable o speak of an expectation that 1he Convention would be piven cffeet,
[fowever, that may nof be 50 in the case of a ltealy or convenlion thal js not in
harmony with community values and eapeciations.

There is & want of procedura) fairness if there is no opporiunity to bic heard
on Imatiers in issue. And there is no opporunily 1o be heard if ihe person
concerned neither knows nor is in a position lo anticipale what the issucs orc.
Thal is also 1l case if it is assumed 1hal a particular malier is not in issuc and
the assumplion is reasonable in e circuinstances. [ my view and for ihe reasons
already given, it is reasonable 10 assume that, in 3 cese such ns the present, the
best interests ‘of the children would be taken into sccount s g primary
consideration and us a matter of course. That being so, proceducal fairness
required that, if the delegale were considering procceding on some other basis,
she should inform Mr Teoh in that regasd and give lim an apportunity to
persnade her atherwise. 1 did not, however, fequire her t initiate inquirics a)
abtain reports about he funre wellare of the chillees and, in iy respret, L agice
with the judgiient of Mason € and Deane ).

I alsg agree with Mason CJ and 1Deane ), Tor the reasons Mol their Hlonours
give. thal the delegate Jid nol procced on the basis that she was (o take the
interests of the children inlo account as 2 peiniuy eonsideration. There was, s,

a wanl of procedural fafeness. (e appeal should be dismissed

Mctugh J. '
ot of the Federal Court is whether Australiz's ratilication of the Convention
on the Rights of 1he Child gave rise (o a legitimaie upccmlionlon |___h|: parl of the
respondentor s eélildren that a decision made unddr ihe Migration Act 1958
(Cth) conceming the grant of residest status du hitn would be made in accordance

with Art 3 of the Convention, Thal Article requires thal, in "all actions"

concerning children, Uheir “best intesests” shall be a primary consideration,

If the prinerpal question is answered in the negative, o fher question ariscs
as 1o whether, incthe circumstances of this case, the decision-maker was under an
obligation 1o make Tunher inquiries aboul the fulure of the children il he
respoudent was refused resident status, o :

I iy opinion, no legitimale expectation arose in his case because:

(1} the dJocirine of legitimale expectalions is concerned wili proceduraf

fartnesy wml inmoses an abilivalinn o s dherivino g -

1Tie principal question in this appeal from v order of the Full

)
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|
cxpectations  dlovs  png e
aperson atlecied by a decisinn ihal e nr she
ufill Aot apply o cule when the decision-maker s 2ol hugnd
Elven o undertaking to apply thar rule;
(3) the ralibeation of the Cunvention did
expeciation that an application for reside
peeordunce with A 3,
Accordingly, the appeal should be allowed hew
held that e respondent had g legitimate expectation iyt A g 3 would he applicy.
In additian, the appeal should be altowel hecause (e tecisinnanaker il
regard the bestinterests of e childdien s o prioity consideratiug ji delermming
the application fur resident ststis and 1he circumsinnees did nog give fise 1o any
duty (o make Turiher inquities about the welfire of 1he children,

(2} the doclcine  of lepitimaic
dectsion-inaker w iglorm

amd has

BIve 1ise (0 any degitimae
it status wouhl be devided in

ause the pudgmen under appical

The Convention on the Rights of the Child

The instrumen ratifying 1he Convention on the Raplits of the Clild was
deposited for Ausiealia un 7 Dectinber E290. e Canvention entered inta fugee
gencradly on 2 September 1990 a0d for Ausiralia on 16 Javatinry 199197 Article
3 provides:

L0 sl aetions conceming childien, whelher underGihen by pulilic or Jurvaie syl

wellage institulivns, couns of Faw, adminisirative aniharirics of legistative holics, the
besiintcresis of ihe child shalt he o {primary consideratinn,

2. Sates Paities vndenake (o ensure the chitd such protectiog and care Uy Iy uccesary
Aaking intu aceount e Hghts and duries of s ar e parcnie,
legal guardians, o1 vilier individuals fegatly responsible fur hisu or her and, 1o iliy ¢l
shall tuke all apprupriate legistarive and adniinisieative micasores. .

3. Siates Pauties shall ensure 1hay the institulivns, services »
for the cire or protectiun of children shall conform witli ihe ¢
voinpetchl mnhorinicy,
sitabifily uf their siafl

wd facilities 1espansihle
: tandands estalilishied hy
paeircalaly o e sreay gt salely. health, in ahe it atul
v well s comperen St wision,

The nnplememaiion of (he Convenlion is ealt wirly
Cenvenlion® Anicle 43 estabilishes o Commillee on 1he Righas af e Clyly

e up of “en eperts of high gl standing anel reconiced comperence®
the Teld covered by the Convention, ATUCe TUprovides thean panties nadertihe

st the Cununiiiee, Htough the Secretary-Geaeral nf ihe Unied Nations,
leports un the measures ihey have adopled 16 give cifcer i 1lhe
in the Convention and iny diflicolijes @
ubligations™ under fhe Convenlion,
enlry into force of o

in 't Hoaf e

trghis recognised
alfecting the degree of folfifnmen afl 1he
This must e Joné within wo years ol the
12 Cunvention and thereafier every live years,

The fuctual backgrousd

Mt Al Hin Teob, the respondent, is a Mal
Auvstraliv on 5 My 198BS e wiy primled
valid until 5 Nuvember 1988, 1 July 1UBR
an Awstralin cilizen. At the tine of 1he maiiage, My Vi e four childien
Fellowing the miniage, Mr ' Teoh ohiained anextension nl his clry peosie ool
5 Fehinary 1989, Ou 3 Vebrumy 1989, My Jcoly Indged an application witly e
Depantment of hanigeatan aml Filiic ATNIES seeking wowesnt of e 1. ..

aysion vitizen who areived i
Alempuriny enlty pernnt winch was
e marricd tHelen Jean Lim i s
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‘o qualily for the grant of & pennancat entry perimit conferting rcan_en} slalus,
M1 Teol had to satisty one of 1he conditions set oulin's 6a ol the Mlgr:almn Acl.
Relevanily, that section provided: SRR

(1) An entry pennit shall not be granted o a non-citizen after his eniry inta Australia
unless one ot more of e following conditions is fulfilled in cespect of hin, thal is o
. 4
say: L :

() ‘h.c-is the 3povse. child wr aged parenl of au Austration cilizen ot of the holder
T T O .
of un enley permit. !

[ N

Lo 1 .

M: ‘Teoh wade his spplication on the basis that he was (he spduse ul.' an
Australiun citizen. tHe did nol rely on s 6a{1){e) which prondc? for_:\pphcanons
on humanilarizn of compassionale grounds. Although the M|gmho;1.Ac_l WS
cxlcnsively amended in 1989, uansitionzl provi.sions aliowed the '.lpp!.ltal!.OJ‘l 10
continue 1o be wented through the reconsideration process as an appllcal.lon lo
which s 64 wnd other relevant provisions of (e pre-amendment Act applied.

On S Fanuary 1989, prior to (he lodging ol the app!ica.lion. 8 child was bosn
L6 Mr Tcol and his wifc. Since that time, Mrs Teoh has given binh 16 1wo morc
children, who were born on 7 June 1990 and 20 March I9'92 rcspcclwcty., Wh!_lr.
the applicalion for resident status wis stifl pfndlng, Mr Teoh was clomnctcd‘ in
November 1990 on six counts of being knowingly conccrncd‘m the imporlation
of heroin and tree coumts of being in possession of I.\crom c‘u.nlfm-y 10 lhe
Customs Act 1901 (Cih). He was senlenced 0 8 ferm of six years’ imprisoninent
with u non-pacole period of 1wo years a_nd clght_months. Mrs Teoh was gls_o
charged with offences in relation 1o heroin 1o which she p|undc‘d guilty and in
respect of which she was giveu an 18 monlh.suspendcd senlence In July 1990. In
Novermnber 1990, Mrs Teol was chatged with {urther drug related offences. 1n
December 1091, she was sentenced 1o a term of imprisonment cnd not releascd
omil October 1952, Meanwhile, the children were placed in the care of the Sl‘nlc.

On 2 Junuary 1991, Mr Teoh was notified by tetter that an oflicer authorised
under 1he Migrution Act bad decided 1o refuse his application !'nr.ljlc grant of
tesident status. Allached o that felier was a document entitted “Reasons for
Decision' which-stalcd: '

14 Iis o policy cequitenient for grant of resident status that applicants bie of good
clinracler.

1.2 Awmungst other paints one of the busis [sic} of assessment i3 whelher the
applicant hss a erimiom record. . . . )

1.) Al applicants aged |G years vt over are subject Lo (he character requirement.

In this case applicant cannut meel the cl\afncls-:r requirerment as he has a cri:'(ninn1 ‘rccnrd,

Is currently serving 6 years imprisonment witha2yr § 1r.mnlh noi-pargle p'cnou.'l

On completion of sentance fsic] il is liely he will be cormdcu.tl for Jeppriation under

sectivn 14(1) of the Migrallon Act. B .

On 5 February 1901, Mr Teoh Iodgcd'm{e‘.ppli_caliun F?r rcconsidf‘rmion oghlis
application for resident slatus by the Inu.mg:-almn Rcwcv-: Pnnrl:l..‘_On 25 July
14991, the Pancl recomimeniled hat the application for rccons:dcraim?_ of Ihe grant

- of resident slaius be rejected. :

In its reasons the Panel said: _

Mis Teoh, the applicants [sic) spensor and a former employ: ~ ave made claims on

Compassionale Groumls for ihe application for Recomside. 10 ‘be approved.
hlr [sic| ‘Teoh states that she aid the § chiliren will sufler greal financint and etnnlional
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hardship il the Applicant is depnried. Mes Teoh is reeeiving Commuonity suppon during

her husband's imprisonment and will be dependent on Social Services if he |is} lorccd
1o [eave Australia.

All the evidence for this Applicstion has been carefully examined, including the
claims of Ms Teoh. 1tis realised tal Mis Teoh and fainily are lacing a very bleak and
difficull futuse and will be deprived of a possible bieadwinnzr as well as a fatber and
hushand if resident slatus is not granled.

Itowever, the applicant has commbiled a very stcrious critne and failed 10 meel the
charecter requirements for the granling of Permanenl Resideney. Thie Conipassionalc
claims are nol considered to be compelling enough for the waiver of poticy in view of
Mt Teoh's eriminal recosd it ts recommended that this application is rejecred.

Among the documenis considered by the Manel was a document, daled 13 June
1991, apparenily from within the department which staled, intec alia:
Reasons for my recommendation
Mt Teoh has claimed that il his residence appltcalion Iy refused it will cause hardship
to his wife and children as he will nnt be able 1o provide e withy asslsiance.
¥hile it is reasonable 10 accept that llicre are compassionale faclors present in this
case, It must also be considered that Mr Teoh has been fownd guilty of committing a
serious offence, The claiin that he will be unable 1o provide assistance 10 his Tanily iy
ditcounted by the facl thal he is presenily in prison. and will remain in prison al lcaw

until July 1993. Tle therelore is aol in a posilion fo provide.assistance 1o his family al
present,

Mt Teoh's famlly are recelving comniunily suppon while hie s in prison and this
sitvation may have lo continue if he is required 1o leave Australia. llowever, 1 helieve

Whial the serfous nalure of his offences outweighs the compassionate factors therefore |
recommend that refusal of this application.

The recommendation of the Panel was accepted Ly the minister’s delegate on
26 July 1991, On 17 February 1992, o delegate of the minister miade an arder
under s 60 of the Migration Act that Mr Teoh be deported from Australia

In 1993, Mr Teoh sought judicial reviéw of Ihe decision of 26 July 1991 tha
refused ihe graot of resident status and of the decision of 17 February 1997 thal
ordered his deportation. Trench Frejected Mr Teoh's application, but an appeal 10
thie Full Federal Court succeeded. The minister, pursuant to the grant of special
leave to appenl, now appeals to Ihis coun,

Lepartmental policy

Lepartmental pulicy concerning the grant of resident stalus wis cantpined in
a Jucoment entitled “Integrated Departmental Insiructions Manual, Grant of
resident slatus, Number |7,

Paragraphs .1 10 1.3 of that documeant stued:

L1 1tis 2 policy requitement for grant of resident sialus that applicants e of gund
character,

1.2 Therc Is a Whree-lold basis of assessment:

* whellicr the ppplicant is likely 1o e a threas ta Augiralia’s sccurily by
being freasonably likely to enpage in or be involved in acts of espionage.
sabolage, polttically molivaled violence or fareign interference, or in
promotion of communal violence

* whether the applicant has a ciiminal record

» whelher the applicant has olher history of eriminal aclivity, anti-social
behavionr or Immigration offences.

1.3 All applicaniy 4 16 years or over arc suhject Lo Ihe characier requircinent
Paragraphs 3.2 andd 3.3 of that docinnenl pravided:
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1

3.2 Penal or other arpects: Applicants who come within Section 16(_\)[:] of the
Migtation Act . are pot considered o meel tie good charucter cequirement and
Iheir zpplications would normally Le refused unlcs_s _|hcy could show sirong
cause why policy shoold be waived in their case. Decisions on such casf:s_wuu_h]
norially be takea only by Regional Direcrors. Suime may warrant Ministeriad
consideraiion. BRI w - A
Applicanis wha de not conte within Section [8{1)(c) of the Al mu.y :|I.su fail 1o
Incel the guod characiee requitement. The nilure, numb'cr of l:u.cnuy_u_f'llm
offences ur wedivities concerned and the polential for continnance or IECIIJIWI‘HII
may be surh as {0 warzant refusal on ihe overali ments of the euse. Similar

considerutions apply to applicants who have been dishononrably discharged
from militury service.

Scerion 16 of the Migrﬂtibn Acl 1958 provided thal: -

1

—

{1) Where, ulier the commencement of this Pan or belore e l:umrncnr;':mcnl of this
Part but zhier the commencement of the fomigraton Resuictinn Act 1901, a persun
who entess or entesed Austialia is son, ot was ol at the tine of thal enlry, an Aunsiralian
citizen and who:

(c) at e e of emiry i ur was w person of 2ny of the folluwing desceiptivns,
naniely:
(i) .:1I|-)urson wiio has been eunvicted of o erime and semenced o death, 10
inprisunment fur life or 10 imprisonment for 3 pesiod of not tess tian )
I .
year; . !
(i) a person who has been cnnvicted of 2 or more crimes and senteneced 1o
inposenment for periods aggregating ot less tian 1 year;

1hyal prerson shall, IIUI\.HiIhSlanlJiI!g r.-:rlir_rn‘I(!, be 1I::c|n:|_J 10 be _, |.JIU|II|JI||L‘-l| |:|u||u’|:5::-:]::
wnless he s he holder of an entry penmit endursed with a staleinent thal 1: e
g il peonin reengnices bim oo bea peosunoceferred W in iy mln--m.lu.m
Nether s 10(1){c) nor pama 3.2 of lhu.lh:pullmmnul_pn'iiuy »’uus drlrru.]u::);
applicable 1o the present case heeanse M 'Iuph wis uonwucd_u(ly‘nslho'hc.:lum
alter his enlry o Austrahia. But log_u:lhcr wnlj.pnra 3.]‘ they ‘n'._n..:; ., :'v.-]
applicant will ardinarily be refused resident stais when he or she Bas been piver

o Jengihy prisen sentence.

The ductrine of legitimnte expectutiony

5 alural Justice prolect
ars. e ave held 1At the reles of nulurid |
. ver 25 years, the courls ha _ . i
ro-rll')ljmulu :xpcclnlions as well as the righis of, persons nffectanl by the
o IL'b:I of power iavesicd in a public oflicial. The doctsine of legithinale
cs . . . . .
z:;rcclnlions F:vns' invented hy Lord Denning MR in Sclunidt v Secretary of Staty

Jur Home Affairs 3 Inits eriginal Torm, it was adevice thal permaitied the courls
o invalidale decisions made withoul hearing & person who lid 2 ru;uunf@h.j
expectation, but no tegal nght, 1o the comisuation of o bcnchl_, |u|V||_cgu or stule

I'L!l'-mrs l; therelore, helped jo protect w person frim ||\c_ disappoiniment aml
:)»Ih;nnl;m.injluslicc that arises [rom the unuxp:c(cd lurmina_stmn by & guv.crnlnc;n

Micisl of o state of alfwirs (hat otherwise seeined ll.kt".‘y 10 Un‘nhnuu. n
4itom General of Honp Kong'v Ng Yuen Shin,*? ihe Judicial Commmiltee 0I.' (he
ﬂ:ir:;”gmucil extended the application ‘uf_lhc ductrive of legitimate cxpectations
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!
ty cases where o public oflicial had undertsken 1hat he or she wauld acl in a

celtain wiry tn miking » decision. So in Hooucher v Alinig
Liliniic Affuties,?? this court ekl thal, i public ofiiciat i
#pawer only when cenain cunditions exisied
of e power bt a right (o be inlormed of (e
ol e power,

er fur fmmipration i
aondenaken i exervise
A persontlecied by the exergise
matiers that called for the erercice

After his et decisions in Kige v Weyp
however, a question must arise as Lo whether |
expectations sl lias o usclul role (g Phay. Those vases decided i, where
stalale empowers a public oflicial or yileng) o make an
that affeets a person, then, in the obsence of a contricy legislilive indicution, e
critical question is nol whedher the doctrine of watural jusiice applies but "whia
does the duty W ac fuirly require in the citcomsinees of the particular case s
In Mooucher ** Deune |} expressed the view that the l;w sceimced Ulo be taving
fuwards o couceptually  mare saslying  qosition  where cunmen
requirensents of procedural fairness will, in the absence uf o clear continry
tegistaive intent, he recugnised as applying generally 1o govermmental caceutive
decision-making”,

Ithink that e saionyl development of dis eanch of 1he
teceplance of the view that the rules of procedus
applicable w administrative
uHichils. In the absence of
tequice w decisionamaker ©

and Annenss v AMeConn
he doctrine of legiimate

sdminisiealive decision

P

Biw requrres
al Taitness are presuniplively
indt similar decisions inage by pulblic teibunals
a clesr contrary legislative intention, those rules
o lring 0 a person’s wiention the crit
factor on which the adininisiracve decision is fikely 10 turn so that he may live
- appordunity of Jealing with 1", 1] (hat approach is adapied, hicee is no need
fur any ductrine of legitimate expeciations.
Fiiruess vequire in all e cireumshinees of the coye?

Swice Kign, however, cases 1 iy con e lave continued 10 oye i ool
ol fegithnate cxpectation (w enliven (e tles ol proceduesl fairness,
bolin this count and i the Full Coog ul the Tede
present ense proceeded wpon the hasis that,
laeness depended vpon At 3 ol ithe Convedi
the terms ol the Convention g

winser's delepate wondd com

cal issue or

The guestion hecomey, wii ey

Fanthicnmuore,
tal Court, e srpunient i ile
in 5o far us the I'iglll o provedural
on, WS neCessary 1o estlilish gl
WETISe 10w legitimae capechilun
Py witl the requirerients of Aq 3 iy, i
tecision comcerntng the residential shatus of My Teol, Accoudingly, | will deal
with the uppeat o the Lasis that e respundent niust establish Ui e s of
the Convention gave gisc 1o a legitimale cxpeoiation Ml the min
wauld comnply with e 1enms of 1he Coniventioy.
Iitheito, the vicw has been Laken bl circumst:
fegitimate eapectatiun sullicient 1o enljy
the decision-uaker s given

yar the

aclnng o

iret's deleyaie

ees de not give riwe 1 g
en the ates of pracedural Bnress unless
AeApress or juiplicy antheibiking b persins sucl,

YL Ien 16w LR Gin VI AL 8
S (V98N 159 CLLl 20U, LT AL D2
SS.CIURY 12 LY 3G, YT ALK 1T
86 K {17850 159 CLIU w558
STO01990) 169 CLI w 697

SH. Kiou (FOR3) 159 CLI o 387

S 8ee L cantuple, o her (TU0HN 12080 1 en s

_—



a2 AUSTRALIAN LAY HEPOHT. HC ol A

as the person nifecled or unless that peeson enjuys 2 benefil, privilege or state of
allairs that seems likcly to cuntinne in the ebsence of special or whusunl
circumstances.® [n 1988, one writer summarised the cases in which-Jegitimale
expectalions have been Treld 1o arise as follows:#! .

{{]ot an expeciation to be “legiimmie” in lhe required sense there musl be positive
grounds which are suflicient to render it objectively justifable .., !

Our snalysis of the cases suggests thal there are four principal sources which the
courts recognise a8 capable of rendering expeclations legilimate or reasonable: (1) a
regular conese of conducl which has nol Leen aliered by tie adoplion of a new polley;
(2) express of implied sssurances made clealy on behalf of the declsion-making
authority witkin the limils of the power exercised, (3) the possible consequences or
eMects of the cxpectation being defealed especially where those consequences include
cconomic loss and damage 1o repulalion, providing thal the severity of the
consequences are a funclion of Justified refiance generated from substantint continuily
in the possession of the benelit or o Faiture (o be told thal renewal cannot be expecled;
and (4) the satisfaclion of statutary crileria {footnoles omilled).

Prior Lo the present case, that summary scemed an acturate statemnent of the
circumstances thal could give rise 1o 0 Jegitimate expectalion suflicient 10 enliven
the rules of procedural fairness. None of them is present in this case: 11 M1 Tech
is 1o succeed, the docuine of lcgitimate expeciations will have lo be exiended.
The Convention was not an instrument thal the delegale was required 1o consider.
Nor had the delegale underiaken to consider or apply is provisions. Moreover,
neither Mr Teoh nor any member of lis-family had ssked the delegale to fake the
provisions of Art 3 inlo account. 1L is only loo obvious that they wete oblivious
of its exisicnce. ‘ *

A tegilimale capeclation may give rise lo a requirement of procedural fairness
bul it docs not give sobstagtive prolection 10 any right, benefil or privilege that
is the subjeet of the cxpeetation.® So even il the respundents had a legilimute
expaciation concerning the Convention, the delegate was nol obliged to apply the
Convention. ‘ )

The neal question is whether the rules of procedural fairmness requited the
delegate o inform the respondents thal Art 3 would not be applicd even thougl
reasonahle pessons would expeet it to be applied. 1n my opinion, the delegate was
nol required to notify the 1espondents that Art 3 would not be applied. As long
as 0 decision-maker has donc nothing o lead 1 person (o believe that a le will
e spplicd in making o deeision, the tules uf procedural fairness do nol fequire
Me decision-maker Lo inform that person that the tole will nol Le apphed.
Fairness does nol require that a decision-maker should invite 8 perso Lo inake
cubtmissions abunt a rule that the decision-maker is nol bound, und has nol
undetaken or been asked, to apply. Indeed, in those circwnstances, 8 persan

cannol have a reasonable expectation that the rule will be applied.

Il a person asks & decision-maker 1o apply & rule which the decision-maker is
nat bound to opply, the rules of procedural fairness do not requite the person
allected 1o be informed that that rule will not Le applied. It seems anomalous,
{hersfore. 10 insist Uial a decisicn-maker must inform a person that a rule will not

60, Kior (19851 159 CLR ot $33; Maoucher (1990) 169 CLR al 6£2

6). Tate, “1he Coberence of ‘Leghimsie Expeciationt’ snd Ihe Foundationi of Nafural Jusiice™
(LOB&) 14 Munmih Uafverrity law Reeirw |5 2l 43.9

61 See. for casnple, Quin (19901170 CLLR o1 217 per Muson CIL ]
(L940) 160 CLR st 6317 per Dene T see abo Reference re Cretd Asthitonce Plan (U]
[1991] 2 SCR 525 at $57-8; {19913 33 DLR (4 197 et 340 4
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bc R'D ) Iﬂd - CIY bccause ObrCC“VC'y reasonab ¢ persons l'.;l\'( an cipectanon
| ] ' ! ' |.7
. uch o rnele would c N‘Pllc:d “ ¢
” § ll .. . SeCnis even n ore ano ' 3
Rous [h 1l persan
SI Uuld haVC o bc not |Cd ”IB[ a IUIE W ” not bC | plCd ir IlC ofF SI'IC -I.S |

aware of lhe rule's existence. e

In my opinio i i

e ' n, neilher fairness noy

- L) ‘!
administration requires a decision-maker to inform a person i

be applied when the decision-maker has nol Jed ih
would be applied.
Furtly i i
I'msonsl cllr\r:o:)e, the d?cmnc of prucedural fairness is concerned will giving
pporlunity 10 protect (heir i i
. rights, interests and
pesons e rights, nd reasonable
Ihcp do.d . fnr)r;x lI'u': adverse effect of ndininistrative and similar decisions. |f
nne of Tegitimale expectalio ‘ N
) NS were now exlcnd
o cnded 1o mai 2
ﬁc:;ch il:. rpcrson alfected has no knowlcdge, the tenn “expeclatinn” “l(gf:mﬂL')O“f
on 8 : . o
e ji. r s such persons were concernicd. 1 is cue (hat an capeclition cL-m
> [ ( 7 i :
gmznﬁs lUt;l{s{cn lo1 lbhc tight of procedural fairness if it is based on reasonable
. ust be an expeclation that is objecrivel erso
rounds. ; Jectively rensonable Tor a person
pcrsr;ns:;oncof II:Jclcl‘t\iln;\nl. But that does not mean that 1he state of miid uornu'.:
neerned is Irrelevant, in
e e s irele If the siatement of Toohey ) in Hamecher™ \hat
o gitimate }la n ocs rot depend upoen the knowledge and state of mingd
e ua cp;w_crn;d. IS Meanl lo maintain the conlrary proposition, | an
agree with it If a person doe ¢ ehe
1able. . s nol have an ex i
e i | pectalion that be or she
v disi ya benefit or p_rl)nlc_gc or that a particular state of affairs will conlinue
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oce i | N Sinf
P ural foirness would require would be for the decision-maker 10 inf
person affected (hat the decision-maker would .|
cxpecled. As Hhave indicaled, a le
ol procedural fairness bt it doe
benefit or privilege that is the sul

that a rule will nol
al person 1o beticve that it

as no cxpeciation

all tha
oo ! i thie
A ¢ acting in the
gnnnal; expectalion gives riscgro a rcc|uir]c1|::rc]:
s nol give substantive proteclion o any right
cotiied e gur o s he )rJdecl of lhe expectanon.™ Qnee the persen was
procedural fairness. It may hcoluhnl spcrcull:,t:ziriurlj\il\Vl'c .dlscmeCd o et ety of
procedur ! MoTarness would gilso reoui
“pp”:?]r.\ ;1{1;;:-(3702 cir'\n,::lcrl an)é subsequent .?uh.mission that the ufe illll(lxllzfcdl::‘c:
xpectations e . rely sbows how nr_irﬁcml is the docirine of legitirnale
ecth veases such as the present, Sipce (he decision-niker |

obligation 10 apply the rule, he or she would be at Jiberty Cin di e
any subsequent submission that the rule should be appli:d P g
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e nfailrangrj. almost comic, conseqoence if procedural fairess requircs
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The terms of the Convention did not give rise fo a lepitimare expeetation in this
cale :

llowevee, il, conlrary o my opinion, the doctrine of legitimate c:..pccl:tlinns
15 to be exiendett 1o cases where a person has no aclual cxpectation thal a
particular coorse will be followed or a s1ate of olfairy conlinued, the lerems of the
Conventian did not give rise (0 uny legitimaie expeciution lh_al tie minister or his
delopare wonld exercise \heir powers undef the Act in accordance with
Australia’s obligations undec the Convention.

Conventions cntered into by the federal govermment do not fonm part of
Ausiralia's domestic law unless they huve been incorporated hy way of stalule #
They may, of course, afect the inlerprelation ot development uf‘lhc I:Tw of
Austrslia. ‘Thus, in inlerpreting stalutory provisions thal are :JIIﬂJ.Ig'UUle, the
courts will "favour a construction of a Common_wcahh stalute which accords
witl Ihe obligations af Australia under an inlernational treaty™.* In lhal rcSchﬁ!;
conventions are in the ssme position as the rules of cusiomary inlernational law,

Jnicrational conventions may also play a part in thefdevelopiment of the common

faw.s¥ The question in this case, however, is not concerned with th? inlerprelation
3 statuic or with the development of the commion law, ?( is whcll}c‘r the
ratification of the Convention on the Rights of the Child gave fise 1o 7 legitimate
expectation that its terms would be implemented by the decision-maker in his
casce. o o - .
In exercistng the discrelion under the Mlgrnllon Act I circumslances suc s
the present case, the terms of the Cunvcnllo.n welg malters w_lnch Ihe minister or
his Selegate could take into uccoun). ™ Nothing tn the Act ||ul|c'm_cs that the terms
of he Convention were outside the range of matlers A:h:-.': i duc;slbn-mnkcr_could
properly take inin accounl. Furthermore, the minivler conceded ihat, w the
circumisiances of this case, the break up of the [ann}y_unn was a mnllcrlof major
significance. HBur that does oot mein tI|_;|l_ ll|_c resulents [‘Jf /\usl_rulm I«‘,_;j”‘l al
legitimale eapectttion thal, upon the catlication ul'_llu: -(_I.JI'IV.L'II.ll-tJI], e Ll'ld‘
ollicials ond statatory office holders would acl in wccondance with the
Convention. ‘ N
In internstional law, conventions are ugreements belween Sl_mus. Auslm'!m s
ratification of the Convenlion is 2 positive slaiemesit 1o ather Signaiory nations
Ul it intends to fullil ity obligations lfmlcr i convenlion. H. i does :;”.I ;:U,ls?
s required 10 disclose ity feilure in s fepunts w ihe Cummitice on 1 '.L| .Ilif;l'lsl
af the Childl. 7' 1 am unable 1o agres with the view eapressed by Lee Jin the Ju

g : Sennnnwentith (1273 128 CLIL
nw Muog Ch H (1948) 17 CLR 449 n1 47E: lrac¥ey v Cormmpniven : y
e g;":' ;l ;3{. |“.:f_]: 24Y; Simuek v MucPhee (1982) 148 CLR 636 w1 641-2: 40 M..llxél.
Koowarla v Djelte Pererien (1981) 153 CLI LGS a1 18], 217, 224, 15); _39 ALR :ﬂ?,r rml.
(195%) 59 CLE ut ST0-1, 604, Diarich v H (1992) 177 CLW 291 01 2056, 321, ]'iB-JI, 159 (10;
109 ALR V&S, HT nyner (Mincing Lanc) Lid v Depurinent of Tonde nel Induarey (199012 AC
418 a1 ‘-116-7 ISUO'. Young v Registews, Court of Appent (N 1) {I‘J'JJ).].? NEWLLR 1?7 al }72‘-41',
Inthe .'-iuni.n‘t uf Mureay nad Tom; Divecivs. Eamily Seevivec IACT) (1995 16 Fan LU 28
&7 :I:J?ro-:.'hltng o v MI_“"”” fur bevengainen, Lacul Caveenmens and Eihniv Affurea {1VU21 176
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Court it e "ranflication of the Convention by e Eaccutive was
1o the netional und Internaliona| colmmunily Mt the Commonwe
and eeeepled the principles of the Convention"?? (mry cinphusis). e ratelicanion
ol a treaty is not & statement 1o the mational communily. 1 is, by its very e,
A slalement 1o the international communily, The people uf Australin may noie the
commitnents of Australin in inteenational Yaw, but, by ranifying Hie Conventian,
the Exeewdive Government does not give underiakings 10 ils cilizens o residents.
The wndertakings in the Convention are given 1w the aiher -parties 1o 1he
Cuonvention, How, when or where those nnderiakings will e piven furce
Awstralin is wmatter foc the federal Madinment, This is
fach Ihat conventions du nal hive the force of Liw

SRS
alth recngnisel

m
a basic consequence uf the
thin Auxiralin

[T the result of matifying an international convention WS tu give 1se o a
legitimate cxpectaiion that thal convention would be applicd in Austealia,
Crccutive Gevernment of e Commonwealih would have eltectively mmendal
the law of this couniry. It would fellow that the conventinn would apply 1o cvery
decision made by a fedeeal ofliciul eniess tie ofMicin siared that he or she wauhl
not comply with the convention. If the expectation were held o oapply 1o
decisivns made by Stalc oilicials, it would mean that the Crecutive Govermiment's
action in ratifying a convention had alsa alicred the duties of Sinte governienl
oflicials, The eonsequences for adiministrative decision muaking in this couniry
would be enotmous. Junivr caunscl for the minister informed the court Ul
Australia is a parly 10 about 900 treaties, Only a smalt percentage of then has
heen enacied into Yaw. Administrative decision-nikers would hive cnsure il
their decision-making complied with evely relevamt convention or infonn a
persun affeered that they would ot be complying with those cunventians.

I'do not ahink that it is reasonable 1o expect that pubhic nMicials will comply
with the terims uf conventiony whicl they hinve no ubiligatlon o spply ar conalder
mescly because the federal government has ralificd theny. Uhere can e nn
reasonahle cxpectation thar Siie government allicials will canmply with the lcnms
ol G eonvention perely  becanse the Eagenljve Government
Commonwealth has racdlied it In many cases, Stale poversments will he stiongly
opposed 1w ihe federal povernmenl’s ratification of an inlerpalional convenlion,
Further, many federal adniinisirative decisions are made by pulilic aMicinls and
ribunals that e imdependent of the Exccutive Government of (he
Congntmweabl, Tdo not think thit there can be s easonable capectahian
e wflickaby wd veibonals will necessarily wct in accondance with the wens ol
s canvention which docs nol bave the foree of faw. Even in e case of decisions
made by oflicess eniployed in federal government deparements, it seemns difficul),
il nul impossiblc‘lo conclude Mt there is a reasanable expeetation ihat the tenms
of a canvention will be complicd with forthwitl, upon ranification. The nalure of
the oblipations undertaken may ke it impracticable o implement then,
lomthwith, “Fotal complizaice with the tenms of 1 convention Ay require many
years of ellon, education amd expendituce of 1esnurces. ur these and similar
reasons, the parties o a convention will uficn regard ils provisions as goals ta be
implemented nves a period of tine ruther than mandates calling for inunediale
complionee. That beiag su, | odo ol think 1t members of the Ausiralian
commmnity can hold w seasonabife expectation thal, upri dhe ratfcation of o
convention, its provisions will thereafter be applicd 1o any decision falling within

e

ol e
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the scope of the convention. Unless a minister or his or hier oflicials have given
an indication tsat the provisions of 7 convention will henceflorth be applied (o
decisions alfecting that ministry, it is nol reasonable 10 expect thal the provisions
of Ihat convention apply to those decisions, i

Even when federal stalule law recognises, or provides the means [or
rccognising, an inlernaticnal convention, T do not think hat n legitimale
expeciation arises that federal officinls will apply the terms of lhe:convcnlion,
The mechanism by which the federal goveminent has chosen lo inplement many
conventions relaling to human rights including the present Convention, [or
cxample, is through the Human Rights and Equal Cpportunily Cotnmission Act
1986 (Cihy (the HREOC Act). Upon a convenlion being declared on
“international insirument redating to human rights ond freedoms” under s 47(1) of
that Acl, the convention becomes a “relevant inlemational inglrument”,”?
Consequently, the rights outlined in the convention become "huinaf righls” for
the purposes of the Act.” This enlivens Ilose provisions of 1he Acl concerning
human righls and altows the Corninission to cxamine enachinents or proposed
enactinents o nscertain whelher they are, or would be, inconsisfent wilh or
contrary 10 any human right;?* (0 inquirc info acts or praclices that may be
inconsisient wilh any human righl;?® to report 10 the minister us to the action that
nceds lo be laken by Austrzlia in order to comply with the con¥ention;?? to
prepare ond publish guidetines for the avoidance of sets or practices:that muy be
inconsistent willy of contrary 1o the rights in the convention;™ and to imervene (as
the Commission did in this case) in proceedings that involve Truman tights
issues.” The HRECC Act recognises that there may cxist acts and practices thal
are inconsistenl with or contrary o Australia’s human righls obligations as
defined by the Act.*® The mechanisms for remedying Ihose inconsislencics nre
those provided in the Act. I find il dilficult to aceept that parliament jntended that
there should be remedies in Ihe ortlinary coutts for Lreachies of an instninenl
declared for the purpose of s 47 of the HREOC Act when such remedies are nol
provided for by the Act. '

Althe relevant times in the present cnse, the Convention had not been declared
10 be an international instrument under the HREGC Act or otherwise acted on or
been recognised by the partiaineat. In January 1993, however, thé Convenlion
wis declnred 1o be an international instrument for the purposes of that ActM
Thns, if the decision affecting Mr Teoh nnd his family liad occurred after the
Convention was declared fo be an international instriment, citlier he or soincune
on beholf of his children could have inade a complaint Lo the Commi;ssion that the
minister was in breach of the Convention. They would be enlitled 10'seek redress

through the mechanism of the IREQC Act {or breach of the Convenlion. 11, sfier
due inquiry under PO, Div 3 of the Act, the Commission considered that the

complainl was made out, it could take steps 1o have the matler setiled or report
the breach lo the ininister. Dul T do not think that they could contend fhal the
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decision of the minister and his delegate was void. T is beeanse neither the
ratification of the Convenlion nur its declacation under s 47 pave rise 1o any
legitimate expectation that the minister ar bis delegates would comply will the
Convention, There is no legitimate expectatiun it o fedeal aflicial will sl in
accordance with a rute that that oflicial is t liberty 1o disabey and about which
the official has given no promise or underakiig

MIFESTER v TEON (McHuyh 4 : An?

Futthermore, the terms of the departinenial pulicy refened 1o above leave litle
room for a reasonable expectation that ihe besl inteeests of an applicant’s children
would be o prinary consideralion in wn application fur iesident status. Paragraph
3.2 ol the policy, although not direetly applicable in this case, makes it plain 1l
an application by a person who falls within s 16(1)(¢) of the Act will “nonnally
be refused unless they could show strong cause why [thie] policy should he
waived in their case™. This strong and specific stitement leaves wn soum for o
reasanable cxpectation that the best interests of an applicant’s children will he o
primary consideralion in derennining an applwition. Qiher provisions af (he
policy make it plain that an applicant’s invulvement in violence, expianage,
sabolage, general criminal or anti-social behaviaue will ardinarily rexolt in the
rejection of an applicntion. “There iy, thercforc. it il any graund, in e policy
for & reasonable expectation thal the best interesis of an applicant’s child will
always he & priinary consideration in the decision-making process. Hs tenns e
nut consistent with the alleged legitimale capectation.

Even il An 3 is generally applicable 1o actions under the Migiation Aet, | o
not think that Ar( 3 was intended Lo upply 1o i action thal has conscquences lor
achifd but is not directed at the child. Article 3 will have cnormons crnscquences
for decision-making in this country il it applics ta actions that nre not direvicd
but merely have consequences Tor children. I scems unlikely. for cxainple, 1hu
it was the intention of the article that a conrt must make the best interesis of
child a prinary consideration in scnicacing a parent. And there arc many oihee
areas of adminisiralion where it could hardly have been intended hat the hest
interests of lhe child were to be a primary consideration in wctions (hat have
cnnscquences for a child. Must o public authorily make the hiest interests of 3
child a primary consideration in delermining whether 10 acquirc compulsorily 1he
propesty of a parent? Must the Comumissioner of Tazation mike the hest inlerests
of a child a primary consideration in cacrcising hiv powers under the lucome (i
Assessment Act 1936 (Cth)? Questions of 1his sorl make it likely (hat the
provisions of Art 3 were inlended to apply to “actians™ thal were direcial at

children and nol those that merely liave consequences for chitdeen.

In hy opinion, therefore, At 3 was not inteaded to apply 1o an application hy
an adull person for resident statws. Flere the aclion was dirccted at Mr Teal. 1y
was not dirceied at the children. 1 do not think thal Art 3 required the minister’s
delegate to make the best interests of the chililien a primary causideeation in
deciding Mr Teoh's application any more than thal article required the judge who
senlenced him o make lhe bestinterests of the children a primary consilleratinn
in the sentencing process.

Inmy view, neither Mr Teoh nor the members of his fzmily had any legitumate
expectalion that his application for resident status wonld be decided by reference
1o what were the | inferests of the children as stipulated in Art 3 of the
Convention. Butin . , event, even if, contrary ta iny view, such an expectalion
did arise, 1 think that unly a very literal reading of Ane 3, the decision of the
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delegate and the deparimental docuinents would require 3 conclusion that the
best interests of the children were not 2 primary consideration in Ihe decision (o
sefuse Mr Teoh resident stalus.

Did the delegate fail {0 act in accordance with the principle iy Art 32

The exact appheation of Art 3 is fa¢ from clear. What Lord Denning MR said
in R v Chief tmmigration Officer, Heathrow Airport; Ex parte Solamar Bibi™?
concerning the European Convention for the Prolection of Human Rights and

Fundamenial Treedoms applics 10 the Convention and jis provisicns. His
Lordship said: )

The Cunvention is drafied i a style very ditTerent front ihe way which we are used
10 in Jegistation. It contains wide genesal siatememis of principle.

Article’ 3(1) iusists that "{i}n all "actions concerning children, whelher
underwken by public or privale social welfare institulions, courts of law,
adminisirative authorities or fegislative bodies, the bestinteresis of the child shall
be a primary consideration™. ut no guidance is given as 10 what weight is 1o be
givento those interests in an "action™, In the conlex | of an application for resident
stalus, il cannod require any more than ihat the delegate recognise hat e
interests of he children are best served by granting the paren; resident stutus. Dut
that daes not incan that those inlerests must be given the same weight as the bad
¢haracter of the applicuny. The use of the word "2 indicates that 1he best inleress
of the children need not be the primary consideration. And, as Carr ] recognised,
a priznacy consideration may have 10 accommodale itsell 1o other overriding
inferesis.®? . .

On the evidence, the future of the family and the children was 3 primary
cansideration of the delegate. Both in the recommendation of the hinmigration
Review Panel s the departmental document prepared Ter ihe Paned, the wellirs
of the children and the beeak up of the family were regarded as constituling ihe
compassionale groonds which could jusiify the grant ol resident sialus,
notwithstanding e bad characler of Mr Teoh. In addilion, these making
decisions had belore them lelters frem the applicant’s wile arguing that o refusal
of restdent siatus would have o devastating efMect on the children. 1 find it Jifliculy

- aceep i the LlL'lL'g‘.\(c il Ct)ns'u\u'mu the compassiomde grounds did not
consider what the bestimterests of the ehild required. The elfect that refusal of the
applicalion would have on e family was Ihe principal matler selied on in
support of the applicition ofter the application was initinlly refused on 2 January
1991, The whole case far (he respondent was that ihe inleresis of the childeen ind
Mrs Teol required the grant of the applicatian. 1 cannclaccept thal the delegate
did not consider the spplicotion with that in mind. On the assumpticn that there
was i legilimale expecintion of compliance with the terms of the Convention, 1he
substance of the expectation was nol denicd. Accordingly, no denial of procedual
fairncss occurred. '

Obligation for further inquiries

I therefore becomes necessary o exiunine the other question rhised in Uis
append = whether "ihe proper consideration of the breok-up of the fanaily unit as
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{

wid 1o ke inlo gccoun
inquiry inlo the facls by ihe

J8e

A relevant matier that the decision-maker was I
fiecessanly involved the making of furiher
decision-maker”,

th 2 wumber of cases, the Federal Couwml has lonml i
fusther inquiries constiluied an inproper exercise of the power granted by 1he
slatute or a Milure 1o tuke into vecount a relevan consideration i exercising il
powes. In those cascs, he Federal Coun has held that furiher inquirics should
have been made because (1) a speeific malier was rajscd by an applicant ar was
within the kuowledge of the minisicr and that mater coufd 00! e properly
considered without further inquiry,™ (2) the infotmation hefore 1he minister wis
net upoie date® or (3) e ubsence of infonmation before the tinester resulicd
from the minisier’s aflicers misleading the applicant.* “I'his cuse docs nut (i inio
any of those categories. -

The impact of the deporiative on the ity of M Tenh was fully cansilered
Iy the suinisler’s delegate. tndeed, spart from Mr Tealv's crimingd convictions, his
lics to the family and his role in supporiing his nnd Nis wife's children were e
prineipal issues in the application. Fhere is no ground for concluding that ihe
delegale failed 1o consider the maner properly. Ihinay he that fariher inquirics
about the plight of the fomily 1ay have led the delegale 10 place more weight on
what would happen to 1he children if the application were refused. Dut his is 3
maller of weighl. The weight that is given (o a panicular consideralion is a maller
fur the Jecision-maker, not for the courls in gn spplication fer judicinl revigw
This is not 2 case where the minisier's delegute simply discounted thie nssertions
of haedship to the family. The delegate was asked th consider the position of the
lanily, had information about the family, and nade lier decision an 1hat basis,
That she gave greater weight to the requireinent of gnod chacacier thao s the
wulfure of the children is irrclevan for present purposes. The Migralion Ac
cilrusts the weighing of sucl considerations e sdiinisiearive ollicials,
consequence of the dueirine of separation of powers i
adininisirative ofictals acting within Qieir powers musl bie
ul Lrw whatever the conns sway think of the meri|
devisicns.

For Hhese teisuns, funther ill(]lliricx were g requited o foblit any of 1he
delegate’s stanntory or cammman law ubslipatiun,

al a fathire 10 wake

It s
the decisions of
secepied by the courty
s of particular adiinisicat ve

Conclusion
The appeal should be allowed. The decision of the Full Federal Court shouhd

be sel aside. Thene slpold be no order as 10 e ensts of the proceedings in s
Courtt or the Federul ®oure,

Order

Appead dismissed witli costs.

Solicitor Tor e appelant: Ausoddion Government Solicitor.
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Solicitor for the respondent; 5 A Walker.

Solilci!_or for the intervener: Human Rights and Egqual O"ppormnify Q : 9 ESSO AUSTRALIA RESOURCES LTD ang OTHERS v PLOWNAN
Commission. (MINISTER FOR ENERGY AND MINERALS) and OTIERS

HIGIL COURT OF AUSTRALIA

Mason CI, DRENNAN, Dawson, Tooney and Mcliuen 1)

10 B, 9 March 1994, 7 April 1995 — Canberra

Arbltration — Private — Confldentlality of dacuments and information — Whether
parly under obligatlon of confldence.

In 1991, the appellants (Esso/BIP) tought front e Gas and Fucl Coiporalion of

153 Viclorla (GFC) and the Stale Electricity Commission of Victoria {SEC}an increasc in the

price of gas supplied to them since | July 1990, GIC and SEC refused to pay. Pursiant

to arbilralion clauses In the sales pgreciments, Esso/BIP refecred (he dispuies 1o
arbitralion.

On 1 June 1992, the predecessor of the firsl tespondent, the minister, brought an action

op #gainst Esso/BHP and GFC and SEC secking a declaration that any and sl infenmation
disclosed 1o GFC in the course of its arbitration with Esso/N1HP was not subjcet 10 any
obligalion of confidence and a similar declaration in relation 1o the information disclosed
lo SEC In the course of its acbitration. By way of counter-claim, Eswo/BlHT souglt
declaratlons, based on implied 1erins, hiol each arbitration was 16 he conducied in prvate
and any dotumenls or Informalion supplied by any of the parties 10 any other parly was
) ‘ 25 10 be Ireated tn confidence. Doth GFC end SEC brought & cross-claim against Esso/R | [P
- secking declarations In the same terms as the declarations sought by the minisier,

The clatms for confidentlalily arose oul of Esso/DIP's response to requests hy the
minisier, GFC and SEC for details of the talculalions on which the claims for Jice
increases were based. Esso/DIIP declined to give delails unless GFC and SEC earered into

ap 2greements {hal they wonld not disclose the information (o anyonc cise including 1he
minisier, the Execulive Government and Ihe people of Victoria. Esso/MIIP assened that the
detalls sought wece commercially sensitive. On ihe other hand, the Executive Gevernment
wenled lhe detalls and clalmed that, if GFC and SEC abiained them, GEC and SEC were

E under & slatory duly to pass them on,

' The Appeal Division of 1he Supreme Courl uf Victoria allowed an appeal by Eosof NP

35 but the majority lefl the following declarntions on fool:

. “6C (GFCY Is not resuicied from disclnsing information (o the minister and third
. . pessons by reason only that:
' {2) the information was obtained by it from Esxo/BIIP in the couese of of by reason

ol mrbitration pursuani 1o the 1975 sales egreement; and
40 (b) ihe informarion has nol otheswise been published.

6F SEC is not testricied from disclosing information 10 the minisict and il persons
by 1cason only mat:
(a) the Infurmaiion was ubtained by it from Essu/BHP in the cuurse ol ar by reason
ol arbiteation purswant (o the 1981 sales agreement; and
45 (b) the information has not otherwise been published
1leld:

The appeal wouly * - dismissed ¢ I i i
0 . D et womt 1 _ xceplin 5o far as iy rclalt.:d (o deelarations ¢ and 6F. |
"
L




