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In the case of Kiyutin v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Nina Vaji, President,
Anatoly Kovler,
Christos Rozakis,
Peer Lorenzen,
Elisabeth Steiner,
Mirjana Lazarova Trajkovska,
Julia Laffranquejudges,
and Sgren Nielsegection Registrar,
Having deliberated in private on 17 February 2011,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 2100 against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a national of Uzbekistan, Miktor Viktorovich
Kiyutin (“the applicant”), on 18 December 2009.

2. The applicant was represented by Ms L. Komqgloaalawyer
practising in Oryol. The Russian Government (“thev&nment”) were
represented by Mr G. Matyushkin, the Representatifethe Russian
Federation at the European Court of Human Rights.

3. The applicant alleged, in particular, that hed hbeen victim of
discrimination on account of his health status ia &application for a
Russian residence permit.

4. On 5 May 2010 the President of the First Sactiecided to give
notice of the application to the Government. It vaéso decided to rule on
the admissibility and merits of the applicationtta# same time (Article 29
8§ 1 of the Convention).

5. Written submissions were received from Intesglthe International
Centre for the Legal Protection of Human Rightsjclvthad been granted
leave by the President to intervene as a thirdyp@tticle 36 8§ 2 of the
Convention and Rule 44 § 2 of the Rules of Court).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in the Uzbek SSR ofSbiéiet Union in 1971
and acquired citizenship of Uzbekistan upon th&apsk of the USSR.

7. In October 2002 his brother bought a house wigtot of land in the
village of Lesnoy in the Oryol Region of Russia.2@03 the applicant, his
half-brother and their mother came from Uzbekigtalive there.

8. On 18 July 2003 the applicant married a Russgtional and they
had a daughter in January 2004.

9. In the meantime, in August 2003 the applicaapliad for a residence
permit. He was required to undergo a medical exatin during which he
tested positive for HIV. On account of that circaamee, his application for
a residence permit was refused. The refusal wasldit final instance by
the Oryol Regional Court on 13 October 2004.

10. In April 2009 the applicant filed a new apption for a temporary
residence permit. Following his application, on &ywM2009 the Federal
Migration Service determined that he had been uiliéw resident in
Russia (an offence under Article 18.8 § 1 of thed€of Administrative
Offences) and imposed a fine of 2,500 Russian ssubl

11. By a decision of 26 June 2009, the Oryol Rediederal Migration
Service rejected his application for a residencempeby reference to
section 7 8 1 (13) of the Foreign Nationals Actjchitrestricted the issue of
residence permits to foreign nationals who couldt show their
HIV-negative status. The decision indicated that dpplicant was to leave
Russia within three days or be subject to deportatiThe applicant
challenged the refusal in court.

12. On 13 August 2009 the Severniy District CadrOryol rejected his
complaint, finding as follows:

“Taking into account that Mr V.V. Kiyutin is HIV-psitive, the court considers that
his application for temporary residence in the Rarss-ederation was lawfully
rejected.”

13. The applicant lodged an appeal, relying onQbestitutional Court’s
decision of 12 May 2006 (see paragraph 24 below)the UN documents
on AIDS prevention. On 16 September 2009 the ORwebional Court
rejected his appeal in a summary fashion.

14. On 20 October 2009 the applicant underwenedical examination
at the Oryol Regional Centre for AIDS Preventiore Was diagnosed with
the progressive phase of HIV, Hepatitis B and G arescribed highly
active antiretroviral therapy (HAART) for life-sang indications.
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15. On 25 November 2009 the Oryol Regional Coefiiged to institute
supervisory-review proceedings and upheld the prsvijudgments as
lawful and justified, finding:

“In his application for supervisory review Mr Kiyintargued that the courts did not
take into account his family situation and stateheflth when deciding on his
application for a residence permit, which was atiarece with the Constitutional

Court’s decision of 12 May 2006. This argument @& a ground for quashing the
judicial decisions.

The applicable laws governing the entry and resideasf foreign nationals in Russia
do not require the law-enforcement authoritiesher ¢ourts to determine the state of
health of HIV-infected foreign nationals or thenidtial stage of their disease for the
purpose of deciding whether a residence permit ngaigsued.

When deciding on the issue of a temporary residésrca HIV-positive individual,
the courts may, but are not obliged, to take imtmoant the factual circumstances of a
specific case on the basis of humanitarian conaiers.

In addition, a foreign national who applies foresidence permit in Russia must
produce a certificate showing his HIV-negative tatif the status is HIV-positive,
the law prohibits the said permit from being isstied

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. HIV Prevention Act (no. 38-FZ of 30 March 1995)

16. In the relevant part, the preamble to therdatls: :

“Recognising that the chronic disease caused byhilm@an immunodeficiency
syndrome (HIV),

is spread widely throughout the world,

has grave socio-economic and demographic consegsiefor the Russian
Federation,

poses a threat to personal, public and nationairggcand a threat to the existence
of humankind,

calls for the protection of the rights and lawfuerests of the population ...”

17. Pursuant to section 4 § 1, the State guammnie= medical
assistance to Russian nationals who are infectddhiV.

18. Section 11 § 2 provides that foreign natiorzaid stateless persons
who are in the Russian territory are to be depootazk it is discovered that
they are HIV-positive.
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B. Foreign Nationals Act (no. 115-FZ of 25 July 21R)

19. Section 5 provides that foreign nationals wWbaot require a visa to
enter the Russian Federation may stay in Russia fmriod not exceeding
ninety days and must leave Russia upon expiryaifghriod.

20. Section 6 8 3 (4) and (6.2) establishes thatli@n who is married to
a Russian national or who has a Russian childiggbld for a three-year
residence permit, independently of the professiapaitas determined by
the Government.

21. Section 6 § 8 and Government Resolution n®. af81 November
2002 define the list of documents that must be cesel with an alien’s
application for a residence permit. Among otheruwloents, an applicant
must produce a medical certificate showing thabhehe is not infected
with HIV.

22. Section 7 contains the list of grounds foruseafg a temporary
residence permit or annulling a previously issuedidence permit. In
particular, an application for a residence permil we refused if the
foreigner is a drug-abuser or is unable to producertificate showing that
he or she is not infected with HIV (paragraph 1)J13

C. Provision of medical assistance to foreign nathals

23. According to the Rules on the provision of malassistance to
foreign nationals in the Russian territory (GoveeminResolution no. 546
of 1 September 2005), only emergency treatment bmyprovided to
foreign nationals free of charge (8 3). Other mald@ssistance may be
provided on a paid basis (8 4).

D. Case-law of the Constitutional Court

24. On 12 May 2006 the Constitutional Court regdca constitutional
complaint introduced by the Ukrainian national Xhovwas HIV-positive
and lived in Russia with his Russian wife and daeigh(decision
no. 155-0). Mr X. complained that section 11 8§ 2tleé HIV Prevention
Act and section 7 § 1 (13) of the Foreign Natiorfads violated his right to
respect for his family life and his right to medieasistance and were also
discriminatory.

25. The Constitutional Court held that the comtgsprovisions were
compatible with the Constitution as the restrictmm temporary residence
of HIV-infected foreign nationals had been impo$sdthe legislature for
the protection of constitutional values, the proatione being the right to
State protection of public health (8§ 3.3).

26. Referring to the UN Declaration of Commitmemnt HIV/AIDS of
27 June 2001, the resolutions of the UN CommissioiHuman Rights and
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other international instruments prohibiting HIVatdd discrimination, as
well as this Court’s case-law on expulsion of fgrenationals in general
and HIV-infected foreigners in particular, the Ciogional Court
emphasised the principle of proportionality of theeasures adopted in
pursuance of constitutional aims and noted:

“It follows that, confronted with a conflict betweequally protected constitutional
values, the law-enforcement authorities and cauetg take into account, on the basis
of humanitarian considerations, the factual cirdamses of a specific case in
determining whether a HIV-positive individual isgible for temporary residence in
the Russian Federation.

Thus, the provisions of section 11 § 2 of the Hi¢\ntion Act and section 7 § 13
of the Foreign Nationals Act do not exclude thesguaibty that the law-enforcement
authorities and courts may — on the basis of hutadan considerations — take into
account the family situation, the state of heaftthe HIV-infected foreign national or
stateless person, and other exceptional but mexircircumstances in determining
whether the person should be deported from thei®&us®deration and whether he or
she should be admitted for temporary residencharRussian territory. In any event,
the individual concerned should comply with theigdtion to respect the legally
imposed preventive measures aimed at curtailingphead of HIV-infection.” (§ 4.2)

E. Criminal Code

27. Article 122 provides for criminal liability foknowingly infecting
another person with HIV or for knowingly exposingrseone to the risk of
HIV infection. These acts are punishable by depiovaof liberty of up to
one year in duration.

[ll. RELEVANT INTERNATIONAL MATERIAL

28. On 27 June 2001 the United Nationals Genesakably adopted a
Declaration of Commitment on HIV/AIDS (Resolution-26/2) which
provided, in particular:

“l. We, heads of State and Government and repissers of States and
Governments, assembled at the United Nations review and address the problem
of HIV/AIDS in all its aspects, as well as to sexarglobal commitment to enhancing
coordination and intensification of national, regab and international efforts to
combat it in a comprehensive manner ...

13. Noting further that stigma, silence, discriation and denial, as well as a lack
of confidentiality, undermine prevention, care darehtment efforts and increase the
impact of the epidemic on individuals, families,noounities and nations and must
also be addressed ...

16. Recognizing that the full realization of humaghts and fundamental freedoms
for all is an essential element in a global respotts the HIV/AIDS pandemic,
including in the areas of prevention, care, suppod treatment, and that it reduces
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vulnerability to HIV/AIDS and prevents stigma anelated discrimination against
people living with or at risk of HIV/AIDS ...

31. Affirming the key role played by the family prevention, care, support and
treatment of persons affected and infected by HIW®, bearing in mind that in
different cultural, social and political systemsigas forms of the family exist ...

HIV/AIDS and human rights

58. By 2003, enact, strengthen or enforce, asogpiate, legislation, regulations
and other measures to eliminate all forms of disicration against and to ensure the
full enjoyment of all human rights and fundameritaedoms by people living with
HIV/AIDS and members of vulnerable groups, in gatar to ensure their access to,
inter alia, education, inheritance, employment, health cgoeial and health services,
prevention, support and treatment, information kegal protection, while respecting
their privacy and confidentiality; and develop &gies to combat stigma and social
exclusion connected with the epidemic ..."

29. The United Nations Commission on Human Ridinst spoke out
against HIV/AIDS-related discrimination and stignia its Resolution
no. 1995/44 (“The protection of human rights in ttentext of HIV and
AIDS”), which was adopted at its 53rd meeting oMa&rch 1995 and read
in particular:

“1. Confirms that discrimination on the basis ofD& or HIV status, actual or
presumed, is prohibited by existing internationafnian rights standards, and that the
term ‘or other status’ in non-discrimination prawiss in international human rights
texts can be interpreted to cover health statetyding HIV/AIDS;

2. Calls upon all States to ensure, where necogstat their laws, policies and
practices, including those introduced in the contx HIV/AIDS, respect human
rights standards, including the right to privacydantegrity of people living with
HIV/AIDS, prohibit HIV/AIDS-related discriminatiorand do not have the effect of
inhibiting programmes for the prevention of HIV/ABDand for the care of persons
infected with HIV/AIDS ...”

The UNCHR upheld its stance against discriminatiorthe context of
HIV/AIDS in its subsequent Resolution no. 2005/@dopted at its 61st
meeting on 21 April 2005.

30. Article 2 § 2 of the International CovenantBronomic, Social and
Cultural Rights guarantees that the rights recaghitherein “will be
exercised without discrimination of any kind as race, colour, sex,
language, religion, political or other opinion, ioakl or social origin,
property, birth or other status”. In its General n@oent on non-
discrimination (no. 20, 2009), the Committee on rimoic, Social and
Cultural Rights has expressly included health statnd specifically HIV
status, among “other status” grounds referred #riictle 2 8§ 2:

“33. Health status refers to a person’s physicalmental health. States parties

should ensure that a person’s actual or perceisdtth status is not a barrier to
realizing the rights under the Covenant. The ptaiamf public health is often cited
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by States as a basis for restricting human rightthé context of a person’s health
status. However, many such restrictions are disodtary, for example, when HIV
status is used as the basis for differential treatrwith regard to access to education,
employment, health care, travel, social securibyding and asylum.”

31. The Parliamentary Assembly of the Council afdpe has touched
upon the subject of HIV/AIDS in a number of docursen
Recommendation 1116 (1989) on AIDS and human rightphasised the
following points:

“3. Noting that, although the Council of Europeshéeen concerned with
prevention ever since 1983, the ethical aspects haen touched upon only cursorily;

4. Considering nevertheless that it is essentiaérisure that human rights and
fundamental freedoms are not jeopardised on acaduhe fear aroused by AIDS;

5. Concerned in particular at the discriminationathich some AIDS victims and
even seropositive persons are being subjected ...

8. Recommends that the Committee of Ministers:

A. instruct the Steering Committee for Human Riglotgjive priority to reinforcing
the non-discrimination clause in Article 14 of tReropean Convention on Human
Rights, either by adding health to the prohibitedugpds of discrimination or by
drawing up a general clause on equality of treatrbefore the law ...

D. invite the member states of the Council of Béra..

3. not to refuse the right of asylum on the saleugd that the asylum-seeker is
contaminated by the HIV virus or suffers from AIDS

Resolution 1536 (2007) reaffirmed PACE’s commitmemtcombat all
forms of discrimination against people living whV/AIDS:
“While emphasising that the HIV/Aids pandemic is emergency at the medical,

social and economic level, the Assembly calls upariaments and governments of
the Council of Europe to:

9.1. ensure that their laws, policies and prastiespect human rights in the context
of HIV/Aids, in particular the right to educatiowprk, privacy, protection and access
to prevention, treatment, care and support;

9.2. protect people living with HIV/Aids from albrms of discrimination in both
the public and private sectors ..."

32. The United Nations Convention on the RightsRarsons with
Disabilities, which entered into force on 3 May 808nd which Russia
signed but not ratified, provides in particular:
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Article 5 - Equality and non-discrimination

“2. States Parties shall prohibit all discrimioation the basis of disability and
guarantee to persons with disabilities equal arfdcgbe legal protection against
discrimination on all grounds ..."

Article 18 - Liberty of movement and nationality

“1. States Parties shall recognize the rightsesépns with disabilities to liberty of
movement, to freedom to choose their residenca@achationality, on an equal basis
with others, including by ensuring that personswlisabilities:

2. Are not deprived, on the basis of disabilitf/their ability to obtain, possess and
utilize documentation of their nationality or othdwcumentation of identification, or
to utilize relevant processes such as immigratimteedings, that may be needed to
facilitate exercise of the right to liberty of mament ...”

Article 23 - Respect for home and the family

“1. States Parties shall take effective and apmtgp measures to eliminate
discrimination against persons with disabilitiesalh matters relating to marriage,
family, parenthood and relationships, on an egaaldwith others ...”

33. The UNAIDS/IOM (Joint United Nations Programmen
HIV/AIDS/International Organization for Migration) statement on
HIV/AIDS-related travel restrictions, June 2004 ntaned the following
recommendations:

“1. HIV/AIDS should not be considered to be a dtind that poses a threat to
public health in relation to travel because, altftout is infectious, the human
immunodeficiency virus cannot be transmitted byrere presence of a person with
HIV in a country or by casual contact (through & or from common vehicles such
as food or water). HIV is transmitted through sfiedbehaviours which are almost
always private. Prevention thus requires voluntaggs and cannot be imposed.
Restrictive measures can in fact run counter tdipthiealth interests, since exclusion
of HIV-infected non-nationals adds to the climatke stigma and discrimination
against people living with HIV and AIDS, and mayshdeter nationals and non-
nationals alike from coming forward to utilize Hiprevention and care services.
Moreover, restrictions against non-nationals livingth HIV may create the
misleading public impression that HIV/AIDS is a féign” problem that can be
controlled through measures such as border contattser than through sound public
health education and other prevention methods ...

3. Restrictions against entry or stay that areetbamn health conditions, including
HIV/AIDS, should be implemented in such a way thatnan rights obligations are
met, including the principle of non-discriminatiompn+efoulementof refugees, the
right to privacy, protection of the family, protamt of the rights of migrants, and
protection of the best interests of the child. Celiipg humanitarian needs should
also be given due weight.
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4. Any health-related travel restriction shouldyobe imposed on the basis of an
individual interview/examination. In case of exd¢trs persons should be informed
orally and in writing of the reasons for the exabins

5. Comparable health conditions should be treali#d in terms of concerns about
potential economic costs relating to the persom wite condition. Those living with
HIV/AIDS who seek entry for short-term or long-testays should not be singled out
for exclusion on this financial basis.

6. Exclusion on the basis of possible costs tdtihezare and social assistance
related to a health condition should only be coersid where it is shown, through
individual assessment, that the person requires kealth and social assistance; is
likely in fact to use it in the relatively near tué; and has no other means of meeting
such costs (e.g. through private or employmentdbassurance, private resources,
support from community groups); and that these scogtl not be offset through
benefits that exceed them, such as specific skélents, contribution to the labour
force, payment of taxes, contribution to culturavedsity, and the capacity for
revenue or job creation.

7. If a person living with HIV/AIDS is subject texpulsion (deportation), such
expulsion (deportation) should be consistent witkerinational legal obligations
including entitlement to due process of law andeascto the appropriate means to
challenge the expulsion. Consideration should ergito compelling reasons of a
humanitarian nature justifying authorisation foe ferson to remain ...”

34. The International Guidelines on HIV/AIDS andrian Rights (2006
consolidated version), published by the Office dfe tUN High
Commissioner for Human Rights and the UNAIDS, reaparticular:

“102. The key human rights principles which areseggial to effective State
responses to HIV are to be found in existing iraéignal instruments ... Among the
human rights principles relevant to HIV/AIDS aneter alia:

 the right to non-discrimination, equal protectiodaquality before the law ...
 the right to freedom of movement ...

104. Under international human rights law, Sta@y impose restrictions on some
rights, in narrowly defined circumstances, if suektrictions are necessary to achieve
overriding goals, such as public health, the rigtitsthers, morality, public order, the
general welfare in a democratic society and natiseeurity ...

105. Public health is most often cited by Statesaaasis for restricting human
rights in the context of HIV. Many such restrictipnhowever, infringe on the
principle of non-discrimination, for example whef\Mstatus is used as the basis for
differential treatment with regard to access toocation, employment, health care,
travel, social security, housing and asylum ...

127. There is no public health rationale for iestrg liberty of movement or
choice of residence on the grounds of HIV statuscofding to current international
health regulations, the only disease which requresrtificate for international travel
is yellow fever [footnote omitted]. Therefore, amgtrictions on these rights based on
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suspected or real HIV status alone, including HIsteening of international
travellers, are discriminatory and cannot be jiegtiby public health concerns.

128. Where States prohibit people living with HAém longer-term residency due
to concerns about economic costs, States shoulsimgle out HIV/AIDS, as opposed
to comparable conditions, for such treatment ammulshestablish that such costs
would indeed be incurred in the case of the indigldalien seeking residency. In
considering entry applications, humanitarian consesuch as family reunification
and the need for asylum, should outweigh econoomsiderations.”

35. The Report on the International Task Team ovi-tdlated Travel
Restrictions, convened by the UNAIDS in 2008, comd the following
findings:

“The Task Team confirmed that HIV-specific resioos on entry, stay and
residence based on HIV status are discriminataryat protect the public health and

do not rationally identify those who may cause adue burden on public funds. In
particular, the Task Team made the following firgdin

e The Task Team found no evidence that HIV-relatestrictions on entry,
stay and residence protect the public health arglomacerned that they may in fact
impede efforts to protect the public health.

e Restrictions on entry, stay and residence thatifypeitV, as opposed to
comparable conditions, and/or are based on HIVistlone are discriminatory.

« Exclusion or deportation of HIV-positive peopleawoid potential costs of
treatment and support should be based on an individssessment of the actual
costs that are likely to be incurred, should netgk out HIV, and should not
override human rights considerations or humanitaciaims.”

IV. COMPARATIVE DATA

36. In May 2009 UNAIDS, the Joint United Nationsoframme on
HIV/AIDS, published a surveWlapping of Restrictions on the entry, stay
and residence of people living with HIVhe latest updated version of the
survey (as of May 2010) is available on its wel-sit

37. According to the survey, 124 countries, teri@s and areas world-
wide have no HIV-specific restrictions on entrygysbor residence. The other
52 countries, territories or areas impose some fofmestriction on the
entry, stay and residence of people living with H¥esed on their HIV
status. The latter category includes seven Cowofé&urope Member States.

38. Not one of Council of Europe Member Statesige$ visa or entry
for a short-term stay on account of the individsidflV status. Three States
(Armenia, Moldova and Russia) may deport individuadnce their
HIV-positive status is discovered. Those States tanee others (Andorra,
Cyprus and Slovakia) require the person applyingafoesidence permit to
show that he or she is HIV-negative. Finally, Liinia requires a
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declaration as to whether the individual has a€aé& threatening to public
health”.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTDN
TAKEN IN CONJUNCTION WITH ARTICLE 8

39. The applicant complained under Articles 8, 18,and 15 of the
Convention that the decision to refuse him autlatios to reside in Russia
had been disproportionate to the legitimate ainthefprotection of public
health and had disrupted his right to live with family. The Court notes
that the focal point of the present applicationthis difference of treatment
to which the applicant was subjected on accourtti®thealth status when
applying for a residence permit. Having regardhe tircumstances of the
case and bearing in mind that it is master of theracterisation to be given
in law to the facts of the case (98aerra and Others v. Itajyl9 February
1998, 8§ 44,Reports of Judgments and Decisioh898-1), the Court
considers it appropriate to examine the applicagtigvances from the
standpoint of Article 14 of the Convention, takem ¢onjunction with
Article 8 (compareAbdulaziz, Cabales and Balkandali v. the United
Kingdom 28 May 1985, § 70, Series A no. 94). Those pronsread:

Avrticle 8

“1. Everyone has the right to respect for his aevand family life, his home and
his correspondence.

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

Article 14

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.
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A. Submissions by the parties

1. The Government

40. The Government submitted that the applicaltised in the Oryol
Region and that, given his family ties and heatthdition, he had not been
deported. The refusal of a residence permit didmtetfere with his right to
respect for his family life and, even assuming ftbatid, such interference
had a legal basis in section 7 § 1 (13) of the igardlationals Act. It was
also justified by the Russian authorities’ conceahsut the massive spread
of the HIV epidemic and its socio-economic and dgraphic consequences
in the Russian Federation, the threat it posed dsgmal, public and
national security and to the existence of humankamdl the need to ensure
the protection of the rights and lawful interesfstloe population. The
refusal of residence permit was a necessary medseaed at preventing
and combating HIV infection.

41. The Government pointed out that the applidsed the right to
remain in the Russian territory as long as he cadpkith the regulations
on the entry, exit and stay of foreign nationals.h was not eligible for a
residence permit but did not need a visa to entssisR for a period of up to
ninety days, he could leave Russia every ninetysdayd then return.
Moreover, the refusal of a residence permit did pr@vent the applicant
from conducting his family life in Uzbekistan, wiehnis wife and daughter
could join him (the Government referred to the sasESlivenko v. Latvia
[GC], no. 48321/99, ECHR 2003-X, arddulazizcited above).

42. In their additional observations, the Governtrubmitted that the
potential danger which the applicant presentedttiergeneral public was
confirmed by the prevalence of the HIV infectiontie world and also by
the fact that he had been convicted of serious @articularly serious
criminal offences in Uzbekistan. The domestic cowtid not need to
examine his individual situation or the information his state of health or
lifestyle because such considerations were legaliselevant for
determination of the present case.

2. The applicant

43. The applicant disputed the Government's sufions that the
domestic authorities had taken into account hige sté health and family
situation. He pointed out that these circumstar@as not been mentioned
in the domestic judgments and that the Constitatic@ourt’s decision of
12 May 2006 had remained a mere declaration witpoattical effect. He
believed that he had not been yet deported solstause of the “wait and
see” attitude of the Russian authorities, who haitially awaited the
outcome of the domestic proceedings and were nowtingafor the
Strasbourg Court’s judgment. Besides, when refgrrio his health
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condition, the Government did not specify whetheeyt meant the HIV
infection in general or its recent complicationtire form of aggravated
tuberculosis, which required in-patient treatmemd eendered him unfit for
transport.

44. As regards the existence of an interfereroe applicant submitted
that section 5 of the Foreign Nationals Act limitad lawful stay in Russia
to ninety days and that no further extension wassipte by virtue of
section 7, which required him to produce a cediicshowing that he was
HIV-negative. He learnt of the infection only aftee had moved to Russia
and married a Russian national and he could no¢fibree have foreseen that
he would not able to obtain residence in Russia.ddtire family, including
his mother, was in Russia and his wife and daughkége born there and he
had solid social, economic and personal conneciiom®ussia, whereas he
had no relatives, work or accommodation in Uzbekisin the applicant’s
opinion, these elements distinguished his case fthat of Slivenko
v. Latvig in which the Russian authorities had provided hiead of the
Slivenko family with a flat in Kursk.

45. On the proportionality of the alleged inteeigce with his family
life, the applicant emphasised that the Russiamtgdwad proceeded from
the presumption that he presented a grave dangethé¢o Russian
population’s health. They did not analyse his tifes or explain why it
could lead to an epidemic or pose a threat to #temal security, public
order or economic well-being of Russia, or undesnthe rights and
freedoms of others. He did not engage in promissg@xual contacts or in
drug abuse and he respected the security measpespaate for his health
condition. That the Russian courts did not heeddha@rcumstances was
indicative of inadmissible discrimination on accbuohhis health status.

3. The third party

46. Interights as the third party submitted firgthat the general non-
discrimination provisions of the key universal amdjional human rights
treaties were interpreted as prohibiting discritioraon the basis of HIV or
AIDS status, actual or presumed. This interpretatias adopted by the
United Nations Committee on Human Rights, the Cottemion Economic,
Social and Cultural Rights, the Sub-Commission orevéntion of
Discrimination and Protection of Minorities, andetlCommittee on the
Rights of the Child. In the Declaration of Commitmheon HIV/AIDS
adopted by the UN General Assembly in August 200&mber states set
out their commitment to adopt and enforce legistagimed at eliminating
all forms of discrimination against people livingitiv HIV/AIDS. At
European level, the Council of Europe Parliamentasgembly called for
reinforcement of Article 14 of the Convention witspect to people living
with HIV/AIDS and for their enhanced protectionhboth public and private
sectors.
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47. Secondly, the third party argued that, in &oidito the general anti-
discrimination standards existing under internaldaw, people living with
HIV/AIDS should benefit from the prohibition on digmination on account
of disability existing in the Court’s case-law aindother legal systems. The
applicability of the disability anti-discriminatioframework established
under the Convention on the Rights of Persons Didabilities to people
living with HIV/AIDS was endorsed by the Office othe High
Commissioner for Human Rights, the World Health &gation and the
UN Programme on HIV/AIDS (UNAIDS) in their joirDisability and HIV
Policy Brief (2009). The disability-based approach to HIV wasther
supported by the legislation and practice of mamwyntries that had
expressly or implicitly extended their disabiligws to include HIV status
(Canada, USA, the United Kingdom, Germany and Ngjwan Glor
v. Switzerlandthis Court also recognised that Article 14 of @envention
protected against discrimination based on disgb(lio. 13444/04, 8§ 80,
ECHR 2009-...).

48. International law does not recognise a rightséttle in a foreign
country and travel restrictions may not be illegeéteper sewhen applied
in a neutral fashion; however, those same regiristwill be in breach of
anti-discrimination standards if they single outse®s living with HIV for
differential treatment without an objective justdiion. In assessing
whether a difference of treatment is justified sti@ourt had identified a
number of particularly vulnerable groups - for amte, Roma,
homosexuals, persons with mental disabilities + shdfered a history of
prejudice and social exclusion, in respect of whiuh State has a narrower
margin of appreciation. In the third party’s subsios, people living with
HIV formed one such group, for they have suffemednf widespread stigma
and ostracism, including in the Council of Euroggion, and the State
should be afforded only a narrow margin of apptémiain choosing
measures that subject persons living with HIV ttedential treatment.

49. The third party identified two possible justiitions for differential
treatment on account of one’s HIV status: the mubkalth threat rationale
and the public cost rationale. With regard to pubiealth concerns, it
pointed to the existing consensus among expertsirdathational bodies
working in the field of public health that such reeees were ineffective in
preventing the spread of HIV (reference was madeldouments and
statements by the World Health Organisation, the Hih Commissioner
for Human Rights, the International Organisation fdigration, the UN
High Commissioner for Refugees, the World Bank,Ittiernational Labour
Organisation, the European Parliament and Commmssim 2008 the
UNAIDS International Task Team on HIV-related TraRestrictions found
no evidence that HIV-related travel restriction®tpcted public health.
Although HIV is a transmissible disease, it is oohtagious in the sense of
being spread by airborne particles or by casualtacbn but rather by
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specific behaviour, such as unprotected sex orutte of contaminated
syringes, which enables HIV-negative persons tce tateps to protect
themselves against transmission. The public-hgadtification was further
undermined by the argument that travel restrictididsnot apply to leaving
and returning nationals or short-stay foreign tstgti Such measures could
also be harmful to the public health of the coustgwn nationals because
they created a misplaced sense of security by gyang HIV/AIDS as a
foreign problem and underplaying the need to engagafe behaviour and
because they prompted migrants to avoid HIV scregaind to remain in
the country illegally, which cut them off from HI@revention and care
services.

50. In the third party’s view, national immigratipolicies demonstrated
that most countries in the world shared the undedihg that HIV-related
travel restrictions were not an efficient measweptotect public health.
This was implicitly borne out by the fact that ajanay of states did not
enforce any such restrictions and that a numberoahtries had recently
lifted such restrictions and recognised that HId diot pose a threat to
public health (USA, China and Namibia). Other comst had considered
the possibility of implementing HIV-related travelestrictions but
ultimately rejected it, reflecting the absence ofraional connection
between such measures and effective prevention Wilieed Kingdom,
Germany). It was moreover acknowledged that lessricéve but more
effective alternatives for the protection of pulthealth were available and
those included voluntary testing and counsellingd amformation
campaigns.

51. On the issue of preventing excessive spenatingublicly funded
health care systems, the third party pointed tabert’s finding in the case
of G.N. and Others v. Italyno. 43134/05, § 129, 1 December 2009), in
which it held that in the context of health polgigsufficient resources
cannot be used as a justification for adopting messbased on arbitrary
criteria. Immigration restrictions that single ddtV while omitting other
equally costly conditions such as cardiovasculdidney disease appear to
be arbitrary and discriminatory. Furthermore, ptilst-related restrictions
should be based on the individualised assessmeatpefson’s health and
financial circumstances rather than on the meresegoee of a certain
medical condition. The third party referred in theennection to the
recommendations contained in the UNAIDS/IOM statehi{see paragraph
33 above) and the case-law of the Supreme Cou@tapiada, which held
that if the need for potential services were cogrg@d only on the basis of
the classification of the impairment rather than ds particular
manifestation, the assessment would become gerathar than individual
and would result “in an automatic exclusion for adtividuals with a
particular disability, even those whose admissiounl not cause, or would
not reasonably be expected to cause, excessivendenoa public funds”
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(Hilewitz v. Canada (Minister of Citizenship and ligmation); De Jong
v. Canada 2005 SCC 57, para. 56).

B. Admissibility

52. The Court notes that the application is nonifeatly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

C. Merits

1. Applicability of Article 14, taken in conjunati with Article 8

(&) Whether the facts of the case fall “within theambit” of Article 8

53. The Court reiterates at the outset that tjiet of an alien to enter or
to settle in a particular country is not guarantbgdhe Convention. Where
immigration is concerned, Article 8 or any othern@ention provision
cannot be considered to impose on a State a gestdightion to respect the
choice by married couples of the country of theatmimonial residence and
to authorise family reunion in its territory (se@ul v. Switzerland
19 February 1996, 8 38Reports 1996-1). Neither party contests this.
However, even though Article 8 does not includeigitrto settle in a
particular country or a right to obtain a residepegmit, the State must
nevertheless exercise its immigration policies inmanner which is
compatible with a foreign national’s human rightsparticular the right to
respect for their private or family life and theght not to be subject to
discrimination (seeAbdulaziz,cited above, 88 59-60, andolan and K.
v. Russiano. 2512/04, § 62, 12 February 2009).

54. As regards protection against discriminatidnjs recalled that
Article 14 only complements the other substantivevisions of the
Convention and the Protocols thereto. It has neepeddent existence
because it has effect solely in relation to “thgopgment of the rights and
freedoms” safeguarded by those provisions (see,ngmmany other
authorities, Sahin v. Germanj{GC], no. 30943/96, § 85, ECHR 2003-VIII).
The application of Article 14 does not necessagrilgsuppose the violation
of one of the substantive rights protected by trenv@ntion. What is
necessary, and also sufficient, is that the fatthe case fall “within the
ambit” of one or more of the Articles of the Contien or its Protocols (see
Petrovic v. Austria27 March 1998, § 2Reports1998-I1).

55. The applicant is an Uzbekistan national of dRars origin who has
been living in Russia since 2003. Admittedly, nbtsattled migrants, no
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matter how long they have been residing in the ttgtdrom which they are
to be expelled, necessarily enjoy “family life” thewithin the meaning of
Article 8 (seeMaslov v. AustrigGC], no. 1638/03, § 63, 23 June 2008).
However, the concept of “family life” must at anwate include the
relationships that arise from a lawful and genuimariage (seébdulaziz,
cited above, 8§ 62), such as that contracted bypipdicant with his Russian
spouse and in which their child was born. In thessumstances, the Court
finds that the facts of the case fall “within theakat” of Article 8 of the
Convention.

(b) Whether the applicant’'s health status was “otbr status” within the
meaning of Article 14

56. Article 14 does not prohibit all differences treatment but only
those differences based on an identifiable, ohjectior personal
characteristic, or “status”, by which persons ooups of persons are
distinguishable from one another (s€arson and Others v. the United
Kingdom[GC], no. 42184/05, 88 61 and 70, ECHR 2010-.d lejeldsen,
Busk Madsen and Pedersen v. DenmdrPecember 1976, § 56, Series A
no. 23). It lists specific grounds which constittis¢atus” including,inter
alia, sex, race and property. However, the list set inuirticle 14 is
illustrative and not exhaustive, as is shown bywleds “any ground such
as” (in French fiotammenr) (see Engel and Others v. the Netherlands
8 June 1976, 8§ 72, Series A no. 22, @aison cited above, § 70) and the
inclusion in the list of the phrase “any other g$dt(in French toute autre
situatiori). The words “other status” have generally beewegia wide
meaning (seeCarson cited above, § 70) and their interpretation has n
been limited to characteristics which are persam#alhe sense that they are
innate or inherent (se@lift v. the United Kingdomno. 7205/07, 88 56-58,
13 July 2010).

57. Following the disclosure of the applicant’sVHiositive status, it
has become legally impossible for him to be admhifta lawful residence
in Russia because of a legal provision that reastticssuance of residence
permits to aliens who were unable to show their HHBgative status.
Although Article 14 does not expressly list a heatatus or any medical
condition among the protected grounds of discritmmga the Court has
recently recognised that a physical disability aadous health impairments
fall within the scope of this provision (s€dor, 88§ 53-56, and>.N, § 119,
both cited above). The Court notes the view of thié Commission on
Human Rights that the term “other status” in nosedmination provisions
in international legal instruments can be intemetio cover health status,
including HIV-infection (see paragraph 29 abovehisT approach is
compatible with Recommendation 1116 (1989) by thali&mentary
Assembly of the Council of Europe, which called femforcement of the
non-discrimination clause in Article 14 by includirhealth among the
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prohibited grounds of discrimination (see paragradptabove) and with the
UN Convention on the Rights of Persons with Disaed which imposed
on its State parties a general prohibition of dmsgration on the basis of
disability (see paragraph 32 above). Accordindtg Court considers that a
distinction made on account of one’s health statueluding such
conditions as HIV infection, should be covered thei as a form of
disability or alongside with it — by the term “othstatus” in the text of
Article 14 of the Convention.

58. It follows that Article 14 of the Conventiotgken in conjunction
with Article 8, is applicable.

2. Compliance with Article 14, taken in conjunatiwith Article 8

(&) Whether the applicant was in an analogous pd#n to other aliens

59. The Court has established in its case-law disrimination means
treating differently, without an objective and reaable justification,
persons in analogous, or relevantly similar, situet (seeD.H. and Others
v. the Czech Republ[&C], no. 57325/00, § 175, ECHR 2007, éwrden
v. the United KingdorflGC], no. 13378/05, § 60, ECHR 2008-...).

60. As the spouse of a Russian national and fath&iRussian child, the
applicant was eligible to apply for a residencenpeby virtue of his family
ties in Russia (see paragraph 20 above). For Iplkcafion to be completed,
he needed to submit to HIV-testing and enclosat#icate showing that he
was not infected with HIV (see paragraph 21 abo&égr the test revealed
his HIV-positive status, his application for a cesice permit was rejected
on account of the absence of the mandatory HIVrateze certificate. This
was the only ground referred to in the decisionshef Russian Migration
Service and the Russian courts (see paragraphs 113 dbove). In so far as
the Government claimed that the applicant also ¢go@sehreat to public
order because he had been previously convictedeobus crimes in
Uzbekistan, the Court observes that their allegatvas not supported with
any specific evidence or documents and that theedtmauthorities had
obviously refused him a residence permit becausasoHIV status rather
than because of any criminal history he may havke ha

61. The Court therefore considers that the appiican claim to be in a
situation analogous to that of other foreign nadlerfor the purpose of an
application for a residence permit on account efrtfamily ties in Russia.

(b) Whether the difference in treatment was objedtely and reasonably
justified
62. Once the applicant has shown that there has hedifference in
treatment, it is then for the respondent Governmentshow that the
difference in treatment could be justified (s€bassagnou and Others
v. France[GC], nos. 25088/94, 28331/95 and 28443/95, 89B1ECHR
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1999-IIl). Such justification must be objective arehsonable or, in other
words, it must pursue a legitimate aim and therestnine a reasonable
relationship of proportionality between the meangplyed and the aim
sought to be realised. The Contracting State ergaysirgin of appreciation
in assessing whether and to what extent differemtastherwise similar
situations justify a different treatment. The scapbehis margin will vary
according to the circumstances, the subject-matidrthe background (see
Burden 8§ 60;Carson § 61, andClift, § 43, all cited above).

63. If a restriction on fundamental rights applies a particularly
vulnerable group in society that has suffered amraible discrimination in
the past, then the State’s margin of appreciatsosubstantially narrower
and it must have very weighty reasons for the ict&ins in question. The
reason for this approach, which questions certliasdicationsper se is
that such groups were historically subject to piEj@ with lasting
consequences, resulting in their social exclusidach prejudice could
entail legislative stereotyping which prohibite@ tihdividualised evaluation
of their capacities and needs (s&l@jos Kiss v. Hungaryno. 38832/06,
§ 42, ECHR 2010-...). In the past the Court hastifled a number of such
vulnerable groups that suffered different treatm@mtaccount of their sex
(see Abdulaziz cited above, 8 78, andurghartz v. Switzerland
22 February 1994, § 27, Series A no. 280-B), seatiahtation (se&chalk
and Kopf v. Austriano. 30141/04, 8§ 97, ECHR 2010-..., anhith and
Grady v. the United Kingdomos. 33985/96 and 33986/96, § 90, ECHR
1999-VI), race or ethnicity (seB.H., cited above, § 182, antimishev
v. Russia nos. 55762/00 and 55974/00, 8§ 56, ECHR 2005-Xtgntal
faculties (seeAlajos Kiss cited above, 8§ 42, andnutatis mutandis
Shtukaturov v. Russiano. 44009/05, § 95, 27 March 2008), or disability
(seeGlor, cited above, § 84).

64. From the onset of the epidemic in the 198@mpfe living with
HIV/AIDS have suffered from widespread stigma amdl@sion, including
within the Council of Europe region (see, in paric,
Recommendation 1116 (1989) on AIDS and human rigiid point 9.2 of
Resolution 1536 (2007), both cited in paragraphaBdve). In the early
years of the epidemic when HIV/AIDS diagnosis waarny always a lethal
condition and very little was known about the regktransmission, people
were scared of those infected due to fear of camtadgnorance about how
the disease spreads has bred prejudices whiclyrmn lhas stigmatised or
marginalised those who carry the virus. As the rmi@tion on ways of
transmission accumulated, HIV infection has beaoed back to behaviours
— such as same-sex intercourse, drug injectiorstipmbon or promiscuity —
that were already stigmatised in many societiesatorg a false nexus
between the infection and personal irresponsibgiby reinforcing other
forms of stigma and discrimination, such as racidmmophobia or
misogyny. In recent times, despite considerablgnass in HIV prevention
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and better access to HIV treatment, stigma andtecklaiscrimination
against people living with HIV/AIDS has remainedsabject of great
concern for all international organisations aciivehe field of HIV/AIDS.
The UN Declaration of Commitment on HIV/AIDS notétat the stigma
“increase[d] the impact of the epidemic on indiath) families,
communities and nations” (see paragraph 28 abomd) N Secretary
General Mr Ban Ki-moon acknowledged that “to greatelesser degrees,
almost everywhere in the world, discrimination remed] a fact of daily
life for people living with HIV” (6 August 2008). fle Court therefore
considers that people living with HIV are a vuligdeagroup with a history
of prejudice and stigmatisation and that the Sthtmuld be afforded only a
narrow margin of appreciation in choosing measuhaes single out this
group for differential treatment on the basis @thHIV status.

65. The existence of a European consensus iscatioa@l consideration
relevant for determining whether the respondenteSthould be afforded a
narrow or a wide margin of appreciation (sBe&kson v. the United
Kingdom[GC], no. 44362/04, § 81, ECHR 2007-XIll, afdL. v. Austria
no. 45330/99, § 31, ECHR 2003-| (extracts)). Whixere is a common
standard which the respondent State has failecetet,this may constitute a
relevant consideration for the Court when it intetp the provisions of the
Convention in specific cases (s&#ase v. Moldov§GC], no. 7/08, § 176,
ECHR 2010-..., andemir and Baykara v. TurkejGC], no. 34503/97,
§ 85, 12 November 2008). The Court observes thait,od forty-seven
Member States of the Council of Europe, only siat& require an
individual applying for a residence permit to submegative HIV test
results, that one State requires a declaratiorhab effect, and that only
three States make provision for the deportatioali@hs who are found to
be HIV-positive (see paragraphs 37 and 38 abovag. dther Contracting
States do not impose any restrictions on the emstigy or residence of
people living with HIV on account of their HIV stet. It appears therefore
that the exclusion of HIV-positive applicants froesidence does not reflect
an established European consensus and has Ipi®<diamong the Council
of Europe member States. Accordingly, the respaon@ate is under an
obligation to provide a particularly compelling fifisation for the
differential treatment of which the applicant coaiped to have been a
victim.

66. The Government put forward a number of aimssyed by the
impugned restriction which appeared to follow clgsthe text of the
preamble to the HIV Prevention Act (see paragraphisand 40 above).
They did not explain how the alleged threats toomai security and to the
existence of humankind were relevant to the appltisandividual situation,
what socio-economic or demographic consequencereisence in the
Russian territory could entail or why the refusbh@esidence permit would
enhance the protection of the rights and interestethers. It transpires
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nevertheless from the Constitutional Court’s decighat the restriction on
temporary residence of HIV-infected foreign natisnaad the aim of

ensuring the protection of public health (see paaly 25 above). Whilst
that aim is without doubt legitimate, this does motitself establish the

legitimacy of the specific treatment afforded te #@pplicant on account of
his health status. It has to be ascertained whetiee is a reasonable
relationship of proportionality between the aim sued and the means
employed.

67. The Court has consistently held that it takes account relevant
international instruments and reports in ordemterpret the guarantees of
the Convention and to establish whether theredsramon standard in the
field. It is for the Court to decide which intermatal instruments and
reports it considers relevant and how much weigtdttribute to them (see
Tanase § 176, anddemir and Baykara88 85-86, both cited above). In the
present case the Court considers undoubtedly maietvee third party’s
submission on the existing consensus among exp@ends international
bodies active in the field of public health, whicdgreed that travel
restrictions on people living with HIV could not hestified by reference to
public health concerns. The World Health Organaratrejected travel
restrictions as an ineffective way to prevent theead of HIV as long ago
as 1987 Report on the Consultation on International Trawid HIV
Infection 2-3 March 1987). The same view has since beeressged by the
UN High Commissioner for Human Rights (see the aoty from the
International Guidelines on HIV/AIDS and Human Rgh cited in
paragraph 34 above), the International OrganizaorMigration (see the
UNAIDS/IOM statement, cited in paragraph 33 abowvie UN High
Commissioner for Refugees (UNHCRyote on HIV/AIDS and the
Protection of Refugees, IDPs and Other Persons @ic€m 2006), the
World Bank (egal Aspects of HIV/AIDS007), and, most recently, the
International Labour OrganizatiohL©® Recommendation concerning HIV
and AIDS and the World of Waqnko. 200, 2010). At the European level, the
European Parliament and the European Commissionoadkdged that
“there are no objective reasons for a travel barHv infected people”
(Resolution of 22 May 2008). The respondent Govemimfor their part,
did not adduce any expert opinions or scientifialgsis that would be
capable of gainsaying the unanimous view of inteonal experts.

68. Admittedly, travel restrictions are instrunanfor the protection of
public health against highly contagious diseaset &i short incubation
period, such as cholera or yellow fever or, to takae recent examples,
severe acute respiratory syndrome (SARS) and “tirtd (H5N1). Entry
restrictions relating to such conditions can he&ptevent their spread by
excluding travellers who may transmit these disedsetheir presence in a
country through casual contact or airborne padicldowever, the mere
presence of a HIV-positive individual in a counigynot in itself a threat to
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public health: HIV is not transmitted casually rather through specific
behaviours that include sexual intercourse andirsipaf syringes as the
main routes of transmission. This does not putgméan exclusively within

the control of the HIV-infected non-national butther enables
HIV-negative persons to take steps to protect tledras against the
infection (safer sex and safer injections). ExabgdiHIV-positive non-

nationals from entry and/or residence in orderrevent HIV transmission
iIs based on the assumption that they will engagespacific unsafe

behaviour and that the national will also fail tatgect himself or herself.
This assumption amounts to a generalisation whschoit founded in fact
and fails to take into account the individual sitoa, such as that of the
applicant. Besides, under Russian law any form ehabiour by an

HIV-positive person who is aware of his or her Hitatus that exposes
someone else to the risk of HIV infection is inelfsa criminal offence

punishable by deprivation of liberty (see paragraph above). The
Government did not explain why these legal sanstiare not considered
sufficient to act as a deterrent against the behasithat entail the risk of
transmission.

69. Furthermore, it appears that Russia doesppdy #1V-related travel
restrictions to tourists or short-term visitors.rNimes it impose HIV tests
on Russian nationals leaving and returning to tbentry. Taking into
account that the methods of HIV transmission rentlansame irrespective
of the duration of a person’s presence in the Ruas&rritory and his or her
nationality, the Court sees no explanation for lecd®e enforcement of
HIV-related restrictions against foreigners who Ilgpfor residence in
Russia but not against the above-mentioned cagsgyomvho actually
represent the great majority of travellers and am¢g. There is no reason to
assume that they are less likely to engage in ansalfiaviour than settled
migrants. In this connection the Court notes witteatj concern the
Government’'s submission that the applicant shouwslehbeen able to
circumvent the provisions of the Foreign NationAlst by leaving and
re-entering Russia every ninety days. This subomssasts doubt on the
genuineness of the Government’'s public-health amsceelating to the
applicant’s presence in Russia. In addition, thisteyg HIV tests to which
an applicant for Russian residence must submitmneailalways identify the
presence of the virus in some newly infected pexsamo may happen to
be in the time period during which the test does deiect the virus and
which may last for several months. It follows thae application of
HIV-related restrictions only in the case of pradpe long-term residents
iIs not an effective approach in preventing the dnaission of HIV by
HIV-positive migrants.

70. The differential treatment of HIV-positive Ipterm settlers as
opposed to short-term visitors may be objectivelstified by the risk that
the former could potentially become a public burded place an excessive
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demand on the publicly-funded health care systehereas the latter would
seek treatment elsewhere. However, such economisiderations for the
exclusion of prospective HIV-positive residents ardy applicable in a
legal system where foreign residents may benedinfthe national health
care scheme at a reduced rate or free of charge.igmot the case in
Russia: non-Russian nationals have no entitlementfree medical
assistance, except emergency treatment, and haweytthemselves for all
medical services (see paragraph 23 above). Thraspgctive of whether or
not the applicant obtained a residence permit issi he would not be
eligible to draw on Russia’s public health careays Accordingly, the risk
that he would represent a financial burden on Rnslsealth care funds was
not convincingly established.

71. Finally, it is noted that travel and residemestrictions on persons
living with HIV may not only be ineffective in prewting the spread of the
disease, but may also be actually harmful to tH#iphealth of the country.
Firstly, migrants would remain in the country illy so as to avoid HIV
screening, in which case their HIV-status wouldupé&nown both to the
health authorities and to migrants themselves. Tosild prevent them
from taking the necessary precautions, avoidingaigndehaviour and
accessing HIV prevention information and servi@econdly, the exclusion
of HIV-positive foreigners may create a false serde security by
encouraging the local population to consider HN\D&I as a “foreign
problem” that has been taken care of by deportiigcied foreigners and
not allowing them to settle, so that the local dapon feels no need to
engage in safe behaviour.

72. In the light of the foregoing, the Court fintlsat, although the
protection of public health was indeed a legitimaba, the Government
were unable to adduce compelling and objectiveraagis to show that this
aim could be attained by the applicant’'s exclusfoom residence on
account of his health status. A matter of furth@maern for the Court is the
blanket and indiscriminate nature of the impugnedasure. Section 7
81 (13) of the Foreign Nationals Act expressly vided that any
application for residence permit would be refusédhe applicant was
unable to show his or her HIV-negative status. iBectl § 2 of the HIV
Prevention Act further provides for deportationnmin-nationals who have
been found to be HIV-positive. Neither provisiorit lany room for an
individualised assessment based on the facts aftecplar case. Although
the Constitutional Court indicated that the prauis did not exclude the
possibility of having regard to humanitarian coesations in exceptional
cases (see the decision of 12 May 2006 cited iagsaph 24 above), it is
not clear whether that decision gave the domestiboaities discretion to
override the imperative regulation of section 7 §1B) of the Foreign
Nationals Act.
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73. In the instant case, the Federal MigratiorviSer the District Court
and then the Regional Court gave no heed to thest@atonal Court’s
position. Although the statement of appeal expyessied on the decision
of 12 May 2006 and relevant international instrutegthe courts rejected
the applicant’s application for a residence pewsnitly by reference to the
legal requirements of the Foreign Nationals Acthawit taking into account
the actual state of his health or his family tiesRussia. In rejecting the
applicant’s request for supervisory review, the iBegl Court expressly
stated that the courts were not obligated to hagard to any humanitarian
considerations and that the provisions of sectio® I (13) requiring the
production of a HIV-negative certificate cannotaimy event be disregarded
(see paragraph 15 above). The Government confirmedheir final
submissions to the Court that the applicant’s iitlial situation was of no
legal relevance and that the domestic courts hade&en required to take
into account the information on his health or fanties (see paragraph 42
above). The Court considers that such an indisnateirefusal of residence
permit, without an individualised judicial evaluati and solely based on a
health condition, cannot be considered compatibith ihe protection
against discrimination enshrined in Article 14 dfetConvention (see,
mutatis mutandis Alajos Kiss v. Hungary no. 38832/06, § 44, ECHR
2010-...).

74. Taking into account that the applicant belahge a particularly
vulnerable group, that his exclusion has not bebowas to have a
reasonable and objective justification, and tha tontested legislative
provisions did not make room for an individualise¢aluation, the Court
finds that the Government overstepped the narrongimaf appreciation
afforded to them in the instant case. The applitead therefore been a
victim of discrimination on account of his healttatsis, in violation of
Article 14 of the Convention taken together withiéle 8.

[I. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

75. The applicant also complained under Artic B of the Convention
that the domestic courts did not inform him thathael the right to ask for
an examination of his complaint in private and ttiety did not order a
closed session of their own motion.

76. The Court considers that, although the applidaad no legal
background and was not represented, he could hatexlshis wish to have
his case heard behind closed doors in plain lareyeagt least mentioned
this wish in his statement of claim. Lacking angligation of the applicant’s
preference as to the type of proceedings, the dicrasurts were under no
obligation to exclude the public of their own matidt follows that this
complaint is manifestly ill-founded and must beeodgd in accordance with
Article 35 88 3 (a) and 4 of the Convention.
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[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

77. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

78. The applicant claimed 20,000 euros (EUR) ispeet of non-
pecuniary damage.

79. The Government submitted that the claim waessive.

80. The Court accepts that the applicant suffelisttess and frustration
because of discrimination against him on accounthisf health status.
Making its assessment on an equitable basis, tet @wards the applicant
EUR 15,000, plus any tax that may be chargeabié on

B. Costs and expenses

81. The applicant also claimed 14,700 Russianlesufor legal costs
and translation expenses.

82. The Government submitted that reimbursemestpuessible only in
respect of the costs and expenses incurred intthsl®urg proceedings.

83. Under the Court's case-law, an applicant iditled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyregt@and were reasonable
as to quantum. In the present case, regard behgohidne documents in its
possession and the above criteria, the Court cerssitireasonable to award
the sum of EUR 350 for costs and expenses incurréde domestic and
Strasbourg proceedings, plus any tax that may lergehable to the
applicant.

C. Default interest

84. The Court considers it appropriate that tHaukinterest should be
based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaint concerning the refusal of a residepermit
admissible and the remainder of the applicatiodnmasible;

2. Holds that there has been a violation of Article 14 lé Convention,
taken in conjunction with Article 8;

3. Holds
(a) that the respondent State is to pay the apmliovithin three months
from the date on which the judgment becomes finaldcordance with
Article 44 § 2 of the Convention, EUR 15,000 (fdtethousand euros)
in respect of non-pecuniary damage and EUR 35@dthundred and
fifty euros) in respect of costs and expenses, phystax that may be
chargeable to the applicant on these amounts, t@opeerted into
Russian roubles at the rate applicable at theafatettlement;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onath@ve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

4. Dismisseghe remainder of the applicant’s claim for jugigfaction.

Done in English, and notified in writing on 10 Mar2011, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Nina Vdji
Registrar President



