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DECISION

Background to preceedings .
This case has Leen of mammoth proportions. Not only did the hearing cover a
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constderable period of time but the Commission had tendered to it a vast array of
material both Australian and international for its consideration.

The Comimission has had to apply its mind to complex overscas examyples as
well as various local exampies. In our deliberations we have not overlooked auy
of this material but because of its volume we have not found it possible 10
mnclude a discussion of it all in our reasons. We have by necessity had lo be
sclective but Tor those who wish 1o consider all the material we append to our
decisian a list of the publications 1o which we were referred [Appendix "A™)L

On !4 October 1982 the Commission published reasons {or decision on
various jurisdiclional arguments relating to claims made by The Amalpanuated
Metals [Foundry and Shipwrights’ Union (AMEFSU) and the Electrical Trades
Union of Australia (ETU) (Print FO870}. In that decision the Cornmission found
that an industrial dispute existed “as to the valid parts of the claim® between on
the one hand the AMFSU and ETU and, on the other hand the Metal Trades
Incddustry Association of Australia (IMTIAL the Mctal Industrics Associntion.
South Australin (IMIASA), the Metal Industries Association Vastgon (MIA ).
The Victorian Chamber of Munufactures (VCM}) and, except in the casc ol the
ETU, the Victorian Employers Federatton (VEF) and Broken Hill Proprictary
Co. Limited, Whyalla (BHP).

The Commission referred the parties inlo conference to see 1o what exlent
they could resolve the problems between them. A conference {or this purpose
wus held by Mr Commissioner Brown on 26 November 1982 and Turiher
discussions took place between the Australian Council of Trade Unions (ACTU}
representing the unions and the Confederation of Australian Industry (CAl)
representing the employers. On 8 March 1983, as a result of the conference and
Lhe discussions between the parties, the unions sought leave to amend their elaim
1 various respeets 1o accord with the Commission’s decision of 14 Qctober 1982,

On § March 1983 the Commission, as presently constituted, found the
cxistence of & dispule between thic Transport Workers” Unwon ol Australia
{TWU) on the one hand and Ansett Transport Industrics [Operations) Py
Limited {Anscll), Australian National Airlines Commission {TAA), East-West
Alrlines Limited (EFast-West) and Qantas Airways Limited (Qantas) on the ather
hand and joined all (hree maticrs for hearing. On that day the ACTU {on behalf
of the unions} outlined 1o the Commission the submissions that it would be
making and indicated the reasons why it considered that there was a need for a
national test case (o bring about improvements with respzet (o job scourity. As
indicated on that day the claims sought “significant improvements in three main
situations: firstly, on termination of employment, sccondly, on the introduetion
of change by an cnterprise, and thirdly, in the cvent of redundancy™. On that
same day the ACTU sought an adjournment of the proceedings to allow it w0
consult with the newly clected Federal Government about the test case. That
application was granted by the Commission.

On 24 May 1983 the ACTU commenced its detailed submissions.

The details of the claim inade by the ACTU were awiended in o number of
respects during the proceedings. They are included in their final form in
Appendix *B" o this decision, but in gencral termis the claim secks to establish in
federal awards a right for individual employees not to be unfairly dismissed, a
right for individual employees in ordinary termination of employment situations
to an tncreased period of notice based on length of service, ubligations on
employers to notify and consult with employees about the introduction of new
techinology and in redundancy “situations, increased notice and a right to
comnpensation and assistance for employees dismissed due to redundancy.

The ACTU made a detailed examination of the presemt position in
Australia, particularly in relation to employees covered by lederal awards, and
claimed that “the present luck of job security does not meel the reasonathlir
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expectations of warkers and does not reflect standards appropriate in an
advanced nation like Australia™. It also claimed that fundamental and 5ubsla{mal
changes should be made 10 the present pesition in all areas covered by the claim.
In support of its general position the ACTU relied l]caviiyl on the
conscquences of unemployment for individual employees and, in parl.wl_]lar, i
referred the Commission to the Report of the Donovan Royai Commission on
Frade Unions and Employers’ Associations [965-68 [UK]. In that Report, in
Chapter 1X [142] dealing with “Safcguards for Employees Against _Ur]lzur
Dismissal”, the Royal Commission commented on the consequences of dismissal
from employwent in the following terms: _
“In reality people build much of their lives around their jobs. Their inconies
and prospects for the future are inevitably founded in lt}c expectation that
their jobs will continue. For workers in many situations dismissat is a
disaster. For some workers it may make inevitable the breaking up ol &
community and the uprooting of homes and familics. O[hur_s, and_ particu-
latly older workers, may be faced with the greatest difficulty in getting work
at all.”
1n the Food Preservers' Union v. Wagtie Pict Limired (the Wattie Fict case)
(1975) 172 C.A.R. 227, Justice Gaudron slated:
“Primarily employment is the chief source of income for Augtralian Tamilics,
1ts interruption must be attended either by financial hardship or the fear of
it. Employment is also part ol a workers daily routine :lml_ socicty;
disruption of that routine and social contact necessitates a reorganization of
an important aspect of a person's life. Long term employces may also find
themselves with a competitive disability as a result of opportunities foregone
in the continuous service of their employers,”
Numerous other authorities and sources to which we were referred
contained similar comments on the consequences of termination of employment
for employees.

The claim is made at a time when there have been a large number of -

retrenchments in industry due to a variety of reasons, such as cconomic
downturn, the rationalization of enterprises, mergers and lakeovers, the introduc-
tion of new technology and so on, when there is a high level of unemployment
and when there have been a significant number of disputes relating 1o
termination of employment. It was contended that, in the present circuimstances
of high unemployment, job loss has even more severe consequences than in the
past for individual workers because of Lhe great difficultics _fo; workers in finding
new employment. Material was also tendered 1o the Commission whlch lndlcarcd
“a steady increase in the number of weeks a person who has lost his Job may
spend on the dole queues before finding a new job” _:md that “persons in gldcr
age groups lend 1o experience longer than average periods of unemployment™.
The ACTU also relied on a number of general developments in support of
its submission that a review of federal award standards with respect to job
security was needed. En addition to “the growing concern amongst workers about

job security” the ACTU relied on the results of a number of Inquiri‘cs including-§
the Report on the Inquiry by MrJustice Richards of the New South Wales

Industrial Conunission into Recent Mechanization and other T_‘cchnglog_ical
Change 1963, the tripartitc National Labour Advisory Council Guidelines
(NLAC) entitled *Adjusting, to Technological Change™ (1969) and “Planning for
Technological Change” (1972), the Report on Policies for Dcvclopmcnt of
Manufacturing Industry 1975 (Jackson Committee), the Study Group on
Structural Adjustment Problems of Australian Manufacturing Industrics 1979
(Crawford Commiittee), the Report of the Committec of Inquiry ir” Technolagi-
cal Change in Australia 1980 (CITCA Report) and the Comin Jue of the

W
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In particular, the ACTU relied on:

(a} thie emphasis by Mr Justice Richards in his Report on the need for carly
notificztion and consultation with trade unions of technological change 1o ensure
consideration of measures designed to cushion the impact on emiployees;

(L) the practices recommended by the NLAC for observation by cmployers
in planning the introduction of changes to work methods and, in particular,
changes associated with the introduction of new technology;

{e) the comments about the desirability and advantages of consultation and
communicztion with employees about changes with employment conseguences
by the Jackson and Crawford Committecs;

id) the conclusions of the CITCA Receport that certain aspects of job
protection in Australia are unsatisfactory and the recommendation that there
should be a national test case in the Commission 1o establish award provisions
with respect 10 notification, provision ol information and consultation on e
introduction of new technology and comipensation and assistance Lo find other
employnient in redundancy situations; and

{e) the conclusions ol the Surminit Communique that the answer to high
unemployment dozs not fie in rejecting new technology but that the introduction
of new technology should by planned, that consuliation with workers and their
unions should occur, and that the consultative processes should be supported by
other palicies, including retraining and redundancy provisions.

The ACTYU further relied on International developments including the
adoption by the International Labour Organisation (ILO) on 22 June 1982 of a
new  convention  (Convention  158) and  a  new  recommendation
(Recommendition 166} dealing with termination of emiployment at the inttiative
ol the employer and what it termed “signtficant developments in respeet of job
security in a number ol coinparable countries particularly the United Kingdom
and other Western European countries”, Developments in other jurisdictions in
Australia, in particular in the public service and in the Siate industriol
jurisdictions, were also relied on by the ACTU. The ACTU contended that the
material referred to, which was dealt with in a most comprehensive inanncr by
Mr Boulton, who appeared for the ACTU, supported its detailed claim.

The claim was opposed by the CAl, who appeared for employers generally,
on numerous grounds. 1t contended that there was no justification for varying
the Commission’s present procedures for dealing with dismissals considered to be
“unfair”, that the period of notice presently given in ordinary eniployment
sitiations shouid not be changed, that it was not appropriaic to make award
provisions requiring employers 1o notily and consult with employees about the
introduction of new technology and/or redundancy and that disputes in relation
o compensation and assistance to employecs in redundancy situations should
continue to be dealt with in a case by case approach rather than by the fixation
of general standards. A principal feature of the CAI's opposition 1o the claim was
its “compuisory, legalistic and inflexibie nature™. The employers also submirted
substantial material going to the cost of the union claim and contended that
Australia cannol afford the substandal increase in labour costs involved in
acceding to them. The CAL cxplained that it was not committed to ILO
Convention 158 or Recommendation 166, having abstaied from voting on toth
issues, and it contended that the adoption of that Convention and
Recommendation was not appropriate having regard to Australian conditrons. it
also contended generally that overseas cxperience is nol appropriate for Australia
and that the Commission should not udopt the principles and practices of the
public service, or the principles and practices of the State jurisdictions,

The Australian Government intervened in the proceedings and indicated its
support for the usion in federal awards of tmproved standards in relation 10
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cmployees and tieir unions on production, technology aud other changes ]i[(cly
to have significant elfcets on employees including proposed redundancy. [he
Australian Govermment also supported the prineiple of minimum periods of
notice and consultation and the principle of retrenchunent compxensation.

Four State Governments, namely, New South Wales, Victoria, South
Australia and Western Australia, intervened in support ol the principal claims
made by the ACTU. The States of Queensland and Tasmania opposed  he
ACTU claim although, in some iimiled respects, they did agree that there was a
need for improvements in job prolection standards for cployecs under federal
awards,

Unfair disissals
Details of claim '

As previously indicated, the details of the ACTU claim, after amendment i

a number of respects during the proceedings, are included as Appendix "B
However, to deal adequately with the application il is necessary 1o attempt (o
summarize the claim and deal with it in parts because, inter alia, we have been
moved by different considerations in relation to various aspects of the claim. It is
appropriate, therefore, to deal firstly with Panis | to 10 of clause A which are
contained in the claim under the sub-hcadings of “Unfair Dismissal” and
“Procedure Prior to or at the Time of Tergiiuation™.
The basic provision in clause A of ll{é claim's that an employcr is prohibited
from dismissing an employee in @ manner or for a reason which is Larsh, unjust
or unreasonable. Associated with that basie provision are a number ol other
clauses which provide as foliows:

(@) Dismissal is defined to include:

ti) the termination of an employce with or without notice;
(ii) the expiry of a fixed term contract withoul renewal under the sanic
or similar terms;
and also to include:
(i} termination by an cmployee where the termination results from
harsly, unjust or unreasonable conduct or action by the employer.
ity Dismissal will be unfair unless a valid reason connected Lo the cmploycc‘s
conduct or capacily or the operational reguirements of an cmployer's business
can be shown.

(c} Certain reasons shall not constitute valid reasons for dismissal.

i) The burden of proving the existence of a valid reason for the termination
shall rest on the cmployer.

ic) A Board of Reference to be appointed and a review of the decisions or
actions of a Board of Reference by the Commission to be available so that the
partics and the Commission will be involved in conciliation proceedings before
there is recourse to the courts.

if) The various courts would act in relation Lo brcaches of an award
pursuant tos. 119 of the Act,

(gl Any party may still apply 1o the Federal Court for an interpretation of an
award.

(h) Any federal award provision in this area will not oust the operation of
State anti-discrimination legislation.

(i) Standards of procedural fairness lo be followed in dismissal situations
would include:

(i) dismissal procedures involving a numnber of stages including vcrbal
and writlen warnings and the disregarding of previous warnings
alter <ix ronths satisfactory nerformance:;
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(i) an opportunity for an cimployee to answer allegations made against
him before dismissal action is taken; and

(i) the right for an cmployee o be notified in writing and receive, on
request, a written statement of rcasons for dismissal.

Present position in Australia

The standard contract of ecmployment clause in federal awards allows an
employer to dismiss an employee {or any rcason whalsocver, upon giving one
week's nnlice.

The standard clause does not prohibit unfair dismissals and doss not provide
any procedural saleguards for employces in dismissal situations.

In addition, the cmployers generaliy liave a power of summary disnissal in
cases where misconduct, which would justify instant dismissal, occurs.

Flowever, in all States there is cstublished jurisdiction i the industriul
tribunals 10 deal with unfair dismissal of cizployees and 1o order reinstatement of
employces whose employment has been unfairly terminated. We set out below a
summary ol the position which exists in the various State jurisdictions.

In New South Wales the Industrial Commission has a well established
juriscliction to deal with complaints of unlair dismissal and to provide cifective
reliel including reinstatement. In that State the jurisdiction is not based on
legislution or on award provisions prohibiting unlair dismissal, rather it i based
on the power of the Commission o lear and determine industrial matlers.
Scction 5 of the Indusirial Arbitration Act 1940 (N.S.W.) delines industrial
natter 1o include:

“ley . .. the right to dismiss or refuse o ecmploy or reinstale in employment

any particular person or class of persons ... "

Scction 204 of the Act confers on the New South Wales Industriai Tribunal
award-making power, which includes the power to direct reinstatement of
dismissed employees, 1o order that a reinstated employce be reimbursed lost
wapes and to direct an employer o refrain from dismissing an cnyployee.

In Queensland the Industrial Conciliation and Arbitration Commission has
the jurisdiction to hear and determine all questions whether of law or fact, which
may be brought before it including:

"e) ... aclaim to dismiss or to refuse 10 empley any particular psrson or
persons or class of persons, or any question whether any particular
person or persons or class of persons ought (having repard 1o public
interests, and notwithstanding the common law rights of employers or
employees) to be continued or reinstated in the employment of any
particular cmploycer . . .

[d) the right to dismiss or to refuse to employ or reinslate in ciiployment
any particular person or class of persons in any calling.”

The jurisdiction of the Westernn Australian Industrial Commission to deal
with unfair dismissals is similar to that in New South Wales in that the
jurisdiction Mows from that Comniission's jurisdiction to deal with industrial
matters geaerally. In particular, s. 292} of the fnduserial Arbitration Ace 1979
1982 (W.A.) provides that an individual may bring an action before the
Industrial Commission alleging unfair dismissal and, in many cases eatertained
by the Western Australian Industrial Commission, that Commission has strongly
cndorsed its right to renstale employces who it concludes have been unfawrly
dismissed.

However, unlike the position in New South Wales, Queensland and Weslern
Australia, the jurisdiction in South Australia does not operate through the
definition of industrial matier in the legislation. At the time of the hearing, the
Jurisdiction in South Australia was vested in (he Industrial Court and derived
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from s. 15(11(¢) of the South Australian fndustrial Conciliation and Arbitration
Ace 1972-1983. That provision conferred on the Industrial Court andfor
Industrial Magistrates a power 1o hear and determine any question as to whether
the dismissal of an employee was harsh, unjust or unreasonable. The Act also
empowered the Industrial Court and/or Industrial Magistrates to order the re-
employment of a person found to be unfairly dismissed, and/or order the
payment of lost wages for the period bstween the dismissal and the re-
cmployment. Applications invoking the jurisdiction had to be made within
twenty-one days from the date the employee was dismissed.

However, since the hearing the Industrial Concitiation and Arbitration Act
1972-1983 (S.A.) has been amended. Section 15(1){c) of the Act has been replaced
by s. 31 and proceedings alleging that a decision of an cmiployer 1o dismiss wits
“harsh, unjust or unreasonable’ are now to be dealt with by the Industrial
Commission. The amendments also provide that an application undzr s. 3 shall
not be available if the dismissal is subject to appeal or review under some other
Act or law and, among other things, it provides for conferences (o be hekd 1o
explore the possibility of resolving the matter by conciliation. The remedies
available in cascs of unfair dismissal have also been extended.

The Viclorian situation which was the subject of much discussion before the
Comimission has recently been altered, On 14 December 1983 amendments were
made 1o the Victorian fndusirial Relations Acr 1979 which conferred on
employees or their representatives, a right to make application to a Conciliation

and Arbitration Board to hear and determine whether that employee’s dismissal.

was harsh, unjust or unreasonable. If a Doard so finds, it nay order a
reinstatement. Similar powers are conferred upon Boards in respect of threatened
dismissals where a Board may direct that an employer continue o employ the
employee. The recent amendments to the Victorian Jegislation contain certain
preconditions 1o the cxercise of the Board’s jurisdiction to hear a dispute
cencerning harsh, unjust or unreasonable dismissal. There must be no other right
of appeal available to the complainant, and the application by or on behalf of the
conplainant in the case of a dismissal must be made to the Registrar within four
business days after the day on which the employment was terminated. In many
respects the scheme adopted in the Industrial Relations Act 1979 (Vic.} is similar
to that adopted under the recent amendments to the legislation in South
Australia.

In Tasmania the person presiding at a compulsory conference can order the
reinstatement of an employee under s, 31 of the Indusirial Relations Act 1975
which provides that the person presiding may direct that "any things should be
... done, or that any action should be . ., taken, for the purpose of preventing or
settling the industrial dispute .. .. As a resull, disputes aboul allegedly unfair
dismissals are dealt with efiectively through the compulsory conference pro-
cedure.

It has also been determined that the normal contract of employment clause
in most federal awards will exclude the application of State provisions dealing
with reinstatement and re-employment, Unless, therefore, a federal award
contains a clause saving the jurisdiction of State industrial authoritics, employees
covered by federal awards have no access lo State industrial authorities,
Moreover, the Commission has only been prepared to insert savings clauses into
federal awards in special circimstances.

Further, in conlrast to the position in the Stale jurisdictions there are
constitutional problems relating to this Commission’s power to deal with disputes
about unfair dismissal, Even though some awards do provide for the Commission
andfor Doards of Reference to deal with disputes about diemissals, the
Commmission has rarely had the power to deal with these types of ies. In the
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statutory protection includes s. 5 of the Concifiarion and Arbitration Act 1904
which relates to certain offences in relation to members of organizations and
which provides limited protection to employees in order 1o prolect the general
operation of the Act. In such cases a prosecution can be brought before the

}-gdcral Court and, upon conviction, it is open to thc court [o order
reimbursement of wages lost and/or reinstatement of the employee in his old
position or in a similar position. The statutory protection for federal award
employees aiso includes the protection provided by the provisions of the Racial
Discrimination Act 1975 (Cuy). This legistation makes it unlawlul to dismiss an
employee by reason of the race, colour, descent or national or ethnic origin of the
pmplgycc and the Act also provides enforcing mechanisms for apgrieved
individuals. The Aetl prohibits rccourse to the courls unless there has been an
allempt at conciliation by the Human Rights Commission, bul ss 24 and 25 of
the Act give civil courts the power (o hear a complaint and make a number of
orders including damages against the defendant and/or such other reliel as the
courl thinks just. It was contended in the proecedings belore us that this power
included the power to order reinstatement and/or award dantipes [or lost wages.

_ :l'hc Sex Discrimination Act 1982 (Cth) has also been proclaimed and came
into force on | August 984,

. .I” addition to the protection afforded by federal legislation, State anti-
discrimination legistation in New South Wales, Victoria and South Australia
would appear to extend to workers in those States who are covered by federal
awards. However, notwithstanding the presently perceived linitations on the
Commission’s Jurisdiction, when the disputing partics agree 1o the Conrission
dealing with cases involving dispulation over dismissals the Commission does
exercise a de facto jurisdiction. In such cases, the member of the Commission
congcmcd usually conctliates between the partics and, if necessary and the
parties agree, the member may then make recommendations as 1o how the
dispute should bz resojved.

Role of industrial tribunals and/or courts /

The ACTU relicd heavily on the position in the State jurisdictions in
support of its claim that the Commission should provide effcctive remudics in
cases where unfair dismissals occur. It also relied on the 1LO standards which are
contained in Conventign® 158 and Recommendation 166, In particular, the
ACTU contended that the Convention and Recommendation establish new
International standards with respect o unfair dismissal, that a worker should not
be dismissed except for valid reason, and that where a worker is dismissed the
worker should have the right to contest the dismissal before an impartial body
with power lo grant efiective redress. The ACTU also relicd on nternational
practices on this aspect of the claim and, in particular, it dealt in some detail with
the Employment Protection (Consolidation) Acr 1978 (U.K.) as amended by the
Zmployment Protection Act 1980 {U.K)). That legistation gives employees the
right to complain of unfair dismissal to an industrial tribunal and covers both
terminations by notice and without notice.

. _Thc United Kingdom legislation provides that where a complaint of unfaic
dl_smlssal is held to be well founded the tribunal may make an order for
reinstatement or re-employment or award compensation.

The employers objected to any change in the present position under federal
awards. They contended that the power of the Commission in relation (o
d!§mllssals is limited, that the Commission should recognize those limits and act
within them, and that the Commission should not, by means of devices, seck (o
circumvent the established limits on its jurisdiction. They also contended that
employers wer ter placed to decide the needs of the business for which they
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Caommission’s de facto jurisdiciion the provision claimed is unnecessary because:
the miatters can be convenicntly and competently handled, as it is presently, by,

way of a s. 25 notification. In particular, in rclation to the State jurisdictions the
CAl contended that possession by State jurisdictions of reinstatcment powers
docs 1ot mean that this Commission should seek to circumvent the limits on its
jurisdiction; nor should it automatically mean the grant of similar remedies 10
employees under federal awards. Having regard to the practice in State tribunals
and our experience of the de facto jurisdiction of this Commission, we are
prepared to give employues covered by federal awards a right to seek and obtain
an examination by an independent tribunal as lo whether a contract of
employment has been unfairly terminated. However, we are nol prepired 10
grant the unions” elaim in tull,

The claim by the ACTU would give the employee a right to have his‘her
allegations heard by a Board of Reference appointed by the Presidential memlbrer
assigned under s. 23 of the Act to be responsible for the award concerned. The
Board of Reference is intended to inquire into allegations of unfair dismissal and,
i possible, settle by conciliation the differences between the parties. Under
existing legislation this would mean that, except in the limited number of cazes
falling within s. 5 of the Act, the remedy for an unfair dismissal would be limited
to a penalty for breach of an order or award in accordance with s. 119 of the
Act. For instance, under the existing legislation no power would exist 10 order
that an employee be reimbursed for wages lost or that an cmployee be reinstated.
The scheme put forward by the ACTU was, as it saw it, restricted by the
Constitution and it did indicate that it would prefer that the Federal Comumission
should have cffeetive power to deal with matters of “unfair dismissal™. In
essence, the ACTU indicated that it was restricted in ils approach by the
jurisdictional limitations referred to, and relicd on, by the CAL There was no
suggestion by any party that the scheme put forward by the unions to deal with
allegations of unfair dismissal was outside the Commission’s power. However,
the limitation on the remedies available under the ACTU’s proposal and the
existence of specialist industrial tribunals with extensive powers to deai with
unfair dismissals was the basis of argument by the New South Wales and South
Australian Governments that the Commission should insert in federal awards a
savings ciause of the kind awarded by Mr Commissioner Clarkson in Re The
General Motors-Holden's Pty Limited (Part 1) General Award 1974 (Gratenkos
case) (1975) 167 C.AR. 309, It was argucd that in all States this would enable
one tribunal to deal with all aspects of cases involving allegations of unfair
dismissal, whereas the ACTU proposals would provide for the possible involve:
ment of Boards of Reference, members of the Commission and the Federal
Court.

We acknowledge the desirability of one federal tribunal being vested with all
the powers Lo deal with complaints about unfair dismissal relating to cmiployees
under federal awards. Furthermare, we are inclined to the view that that tribunal
should be an industrial tribunial stnilar to that which exists in the various States,
or similar to the Industrial Court in South Australia. Nevertheless, we agree with
the CAl and the ACTU, who both apreed that if anything is 1o be done in this
area for federal award cmployees then it should be done by, and confined 1o,
federal tribunals. 1t is our view that when the peneral terms and conditions of
employment of a particular industry, including termination, are covercd by a
federal award it is preferabic to deal with problems of unfair dismissal of those
employeces also by a federal award. Further, although we are of the opinion that
the present log of claims would mot enable the Commission to order re-
employment, reinslatement or compensation for wronglul dismissal to employces
unfairly dismissed, we do Uelieve that the Australian Parliament couid give an
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appropriale tribunal jurisdiction to award compensation to, or order reinstate-
ment of, employees dismissed in breach of an award.

In these circumstances, we reject the proposition by the New South Wales
and South Australian Governiments that a savings clause should be inserted in
federal awards. As staled carlier, however, we are preparcd to give ciiployees
covered by federal awards a right lo seek and obtain an examination as
whether the contract of employment has been unfairly terminated.

Nature of provisions
We now tuen 1o examine the naturc of the provisions we should award.
(@) Test of unfair dismissal

The ACTU has submitted that thix Commission should provide “that an
E:mployur :_slmll nol dismiss an cmployee in a manner or Tor & reason which is
h_urs_h, unjust or unreasonable’. However, this test is not universally applicd in
disinissal cases. For inslance, in the New South Wales Commission, which has
over the years adopted a compreliensive set of principles to be applicd in
reinstatement cases, it has been suggested that the Commission should not be
H()llr1d1l,)y the adjectival tyranny of the expressions used in the older cases, sucl: as
"harsh”, “appressive” and “unconscionable” and that the objective of an
mdusmal tribunal in reinstatement cascs should be “industrial justice™. Reterence
is oﬂcn_qmdc in the New South Wales Commission, and in other furisdictions. to
the decision of Mr Justice Sheldon in Re Loty and Holloway and The Australian
Workers' Union (1971] AR, (N.5.W.) 95, and, in particular, to the passage where
his Honour said:

“The less fetters there are on the discretion the better (none appear in the
Act) but it is all-important that it should be cxercised soundly. The objcctive
in lhc§c cases is always industrial justice and to this end weight must be
given in varying degrees according o the requircments of cach case (o the
importance but not the inviolability of the right of the employer 1o manage
hllS business, the nature and quality of the work in gquestion, the
circumstances surrounding the dismissal and the likely practical outcome if
an order of reinstatement is made.”

In tlie decisions of other State industrial authorities reference has been made
to both tests of “industrial fairness” and 1ests which relate to the words “harsh,
unjust or unreasonable”. However, from our examination of the decisions of
various Stale industrial authorities we have concluded hat, in the resull, there is
no significant difference in the approach adopted, or the results achieved, under
cither test. Further, our examination of the decisions and/or recommendaltions of
mcmbcrs_ of this Commission indicates that in matters where reinstalement or
other relief for employces dismissed, summarily or with notice, has teen sought
this Commission has generally considered whether the decision to dismiss the
employee was “harsh, unjust or unreasonable”. The legislation in both South
Aus}yalia and Vi_ctoria also requires the relevant tribunal to consider whether the
d_cc:|510n to dismiss the employee was “harsh, unjust or unreasonable™. In these
eircumstances, we are prepared to prant the ACTU claim in so far as it provides
that no dismissal by an cmployer of an employce shall be “harsh, unjust or
unreasonable®™.

As alrcady indicated, the introductory words in the ACTU's claim also reler
to the manner of the termination but we consider it appropriale to discuss that
aspect when we cxamine that part of the claim headed “Procedure prior to or at
the time of termination”.
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(b) Definition of dismissal

The claim by the ACTU seeks to define dismissal for the purposes of the

prohibition against “harsh, unjust or unreasonable” dismissal to include:
(i) termination by the employer with or without notice;

(i) expiry of a contract of employment for a specificd period ol time

without renewal; and

(iii) termination by the employec in cireumstances where the termination

results from harsh, unreasonable or unjust action by the employer.

All State jurisdictions, and the de facto jurisdiction of this Commission,
apply 1o termination by the employer with or without notice and we have,
therefore, no hesitation in deciding that (6r this purpose termination shall include
termination with or without notice.

However, the legislation in South Australia and Victoria, which has adopted
a similar approach to the prohibition of unfair dismissals, has not. dcemed it
necessary to specifically refer 1o the expiry of contracts of employment made for
a specificd period nor other questions ol constructive dismissal.

In these circumstances, we are not prepared (o include the additional parts
of the expanded definition of “dismissal” at this stage.

(¢} Definition of unjust

The ACTU also seeks to include a clause which provides that a dismissal is
unjust in the abscnece of a valid reason for dismissal connected with the capacity
or conduct of the employee or based on the operational requirements of the
employer.

The proposed clause refers to the words used 1o express the justification for
termination in Article 4 of 1ILO Convention 158 and we have some difficulty in
determining what, il anything, the cxpression adds to the test of “harsh, unjust or
unrcasonable” which we have adopted. It seerms to us the two expressions are
more properly regarded as alternatives. Furthermore, therc is no similar
provision in either the Victorian or South Australian legislation, and there dees
nol appear 1o have been the need for any stmilar test to be established in any
other State jurisdiction. In these circumstances, we are not prepared to add such
a provision 1o lederal awards.

{d) Discrimination/equal opporiunity

There is also a claim that the following, among others, shall not coustilute
valid reasons for dismissal, namely, race, colour, sex, sexual preference, ma(ilal
status, family responsibilities, pregnancy, handicap, religion, political opinion,
national extraction or social origin.

The ACTU claimed that the insertion of this clause was consistent with, and
its terms werce based on, 11O Convention ({1 concerning discrimination in
respect of employment and occupation and the provisions in the Commonwealth
and Siate anu-discrimination legislation.

Related to this provision was the claim that Commonwealth, and to the
extent permitted by legislation, State anti-discrimination, ¢qual opportunity and
other similar laws should continue to apply.

The CAl opposed the inclusion of a list of reasons which would not
constitute valid reasons for dismissal being included in an award. Whilst
emphasizing its opposition to discrimination in respect of matters unrelated o
the requirements of the job to be performed, it submitted that the proposed
clause had a number of serious defects. 1o particular, the CAL submitted that the
requirements of the employnient may necessitate obligations of the nature
outlawed. In this, the CAl was supported by the Queensland Ge ment wlio
aneosed the list goine into the award but submitted that i it shot sin then it
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the legislation from which it comies. The CAL also claimed that the ACTU
provisions ignored the special expertise in this areca of the existing structure,
namely, the Tri-partite Discrimination Committees, and submitted this whole
area 15 best handled by reference to these Committees and the procedures laid
down and that if the Commission interfered with those Committees it would only
ercate problems rather than solve them. In this respect, the CAl drew attention
o the Rockhampron City Council case involving the Municipal Officers
(Quecnshingd) Consolidated Award, 19735 (1678) 203 C.A.R. 584.

The federyl Governmenl submitted Lhat the proteclion afforded under
federal awards should not work 1o deny access 10 the specialised and elfective
machinery at the State and Federal level dealing wilh discrimination and equal
opportunily in employmenl. The CAl and the Tasmanian Government were
both firmly opposed to discrimination provisions betng inseried into federal
awards while at the same time savings provisions in respect 1o State laws applied.

The Racial Discritnination Act 1975 (Cthy reflers, in 5. 9, (o diserimination
based on “race, colour, descent or national or ethnic origin® and the Sex
Discrimination Acr 1984 (Cth) protubits discrimination bascd on i person’s "sex,
nnrital status or pregnancy”,

Article 1(a) of the [LO Cenvention U1 dehnes discrimination o include
“any distinetion, exclusion or preference made on the basis of race, colour, sex,
religion, political opinion, national extraction or social origin, which has the
effect of nullifying or impairing equality of opportunity or lreatment in
employment or occupation”, and Article 5 of 1LO Convention 158 provides that
the worker's “race, colour, sex, marital status, family responsibilities, pregnancy,
religion, political opinion, national extraction or soeial origin™ shall not be a valid
rcason for termination of employment.

Article 1{b} of 1LO Convention !11 also provides for additional grounds to
be identified “after consultation with representative employers’ and workers'
organizations ... and with other appropriate bod:cs and the Nationa! Com-
mittee on Discrimination in Employment and Odcupation has identificd the
additional grounds of “age, criminal record, martial status, medical record,
ndnonah[y pcr:.onal attribute, physncﬂ disabiliy, sexual preference and trade
union activities”.

In addition, ILO Convention 111 provides in Article 1.2 tha “any
distinction, exclusion or preference in respect of a particular job based on the
inherent requirements thereof shall not be deemed to ke discrimination”.

[Further, anti-discrimination and/or equal opportunity legislation has been
passed in the States of New South Wales, Victoria and South Australia.

We are of the view that it would be prelerable for the parties 1o the
employment relationship to be able to ascertain their rights and obligations in
this area by reference to one source and, in particular, we do not believe that
emiployers should have to run the risk of prosecution under more than one Act
for the same sct of circumstances. However, this is a difficull arca for the
Commission. having regard 1o the ¢xistence of I1LO Conventions |11 and 158, the
Racial Discrimination Act 1975 (Cth), the Sex Discrimination Ace 1984 (Cth)
and the various Acts of the Stawes refating 1o discrimiination and equal
oprorlunity,

In the circumsiances, we have decided to act consislently with the
Rockhampron City Councif case, the Racial Discrimination Act 1975 (Cih), the
Sex Discrimination Act 1984 (C1h) and the two 1LO Conventions and include a
Iist of factors which will not constitute valid reasons for dismissal. The expression
to be used will ke that included in ILO Convention 158; namely, “race, colour,
sex, marital st=-s, family responsibilities, pregnancy, religion, political opinion,
national extr n or social origin”, COH‘-IS!LH[ with the decision In the
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for an exception where a distinction, exclusion or preference is based on the
inherent requiremcents of a particular job.
We are also of thie opinion thal in view ol the special expertise of the

Committees on Discrimination in Employment and Occupation, it would be

desirable that in the event of a dispute arising as to whether or not a termination
offends the provision to be inserted in the award, such dispute should be referred
in accordance with the procedures of those Comumitices to the Stale Comrmnittecs
and, il necessary to the National Commitlee, lor resolution.

Leave will be reserved for any party [0 ré-argue that a savings provision for
State legislation should be included in any award made.

{c} Burden of proof

The ACTLU also claims that the burden of proving the existence of a valid
reason for termination shall rest on the einployer. The ACTU claimed that the
insertion of a provision dealing with the onus of proof is consistent wilh 1LO
Convention 158, Article 9.2{a) which indicates that “the burden of proving the
existence of a valid reason for termination as defined in Article 4 of this
Convention shall rest on the employer”. It also submitted that the claim was
consistent with the position under s. 5 of the Conciliation and Arbitration Act
1904,

The CAl contended that, in accordance with normal practice the employee
should carry the burden of proof and that this claim was outside the jurisdiction
of the Comrnission lo award as it could operate ouly after the employment
rclationship has been terminated. However, il s nol necessary for us 1o
determine this jurisdictional question as we are not prepared to award this part of
the claim. The claim receives only Timited support from Article & of the 1LO
Convention which also provides, as an alternative to placing the onus of proof on
the employer, that a tribunal may be “empowered to reach a conclusion vn the
reason for the termination having regard to the cvidence provided by the parties
and according to procedures provided for by national law and practice™. The
provision is 2lso inconsistent with the practice in State jurisdictions which place
the onus on the applicant and, in particular, it is inconsistent with the obligations
imposed in the South Australian legisiation, and presumably, the Victorian
legistation which appears to have used she South Australian legislation as a
mode]. Furthermore, as the Icgislation stands the provision would appear to have
the effect of altering the onus of proof in proceedings before the Federal Court
which we see as more property a role for the legisiature; not this Commission.

(I} Procedure prior to or at time of termination

10 addition to the foregoing, the ACTU also argued that award provisions
should be wnade as 1o the procedure to be lollowed prior 10 or at the time of
termination. The ACTU claimed that these stapdards of procedural fairness to be
followed in dismissal situations were alrcady seen 10 be good management
practices by a significant number of criployers. It was argued that the principles
are embodied in 1LO Convention 158 and Recommendation 166 and, as staled
earlier, include:

(i} an opportunity for an employee to answer allegations made agatnst him
before dismissal action Is taken;

(i) dismissal proccdurces involving a number of stages including verbal and

writlen warnings; and

(i) the right for an employee o be notified in writing and receive, on

request, a written statement of reasons for dismissal.

Rediance was also placed on the code of disciplinary practice and procedures
which the tribunals in the United Kingdom have taken inlo account in
determining  whether an cmployer has  acled  unreasonably. Mr Boolton

§ L.R| TERMINATION, CHANGE AND REDUNDANCY CASE (The Commin) 47

contended that the effect of the United Kingdom cade whiclt includes warnings.
interviews with employees, the right 1o state a case, and the right for an
ermployee 10 be accompanied was (0 encourage an employer Lo establish and
follow hose procedures with respect to discipline and dismissal. Floweyer, 10 was
conceded that there was, in the United Kingdom, ao statutory prescription of
procedures Lo be followed in disciplinary matiers.

The CAl opposed this part of the unions’ claim contending that there wis
nothing v Article 7 of 1LO Convention 158 which would support 1he sdoption
of the campliciied mechanisms sought by the ACTUL Further, it cnplisized the
facl that the United Kingdom code of disciplinary practice does not carry the
legal implications of an award provision and that in the United Kingdom
dismissals Tave Leen upheld in circumstances where there was no conipliance
with the disciplinary code.

We agree that as a general principle employees should notl be disnussed
Lelore being given an opportunity to answer allegations against them and we
Eelieve that cimployees should Le forewarned by an employer. where possible, m
cases of unsatisfactory performance or misconduct. Furthermore, our under:
standing of the practices adopted in all State tribunals is that they all tiake mita
accounl the adequacy, or otherwise, of the procedural steps taken by employers
in coming 1o their decisions. All State tribunals appear 1o accept that the manner
of dismissal is relevant to the issuc whether the dismissal is hazsh. unjust or
unreasonable but they consider that the adequacy of the procedurc is a question
of extent and degree 1o be considered having regard o the circumistances in
parlicular cascs. ln particular, this appears to be the position adopted by the
Industrial Court in South Australia under the provisions of s. 15{1ic) of the
South Australien frdusirial Conciliation and Arbitration Act 1972-1983. A
similar position applics in this Commission when members are asked 1o make
decisions andfor recommendations on dismissal matters, and we expect that a
similar approach would continue under the provisions we are prepared o award.

We are attracted 10 the Tasmanian Governmenlt's suggestion that a code of
practice approach like that in the United Kingdom, indicating what are prima
facic good employment practices, should be adopted as a nicans of unplemuenting
Lhe objectives of the claim. However, we are not prepared, at this stage, to make
the complex and detaiied provisions in the ACTU’s clain an award prescription
and we do not believe 1t necessary or desirable to specifically refer to the method
of dismissal in the provisions we are prepared w award.

ig) Notification of reasons for dismissalistatement of employmeni

The ACTU has also claimed that the employer shall notily an employee in
writing of a decision to lerminate his/lier employment and that. in the cvent of
dismissal, an ermployer shall give a written statement 1o the cmiployee selling out
the reason or reasons for the dismissal. Again, the ACTU secks to justily this
claim on the basis of the 1LO Recommendations and on the practice i many
countrics. The ACTU claims that a requiremicit to give such notice would
alleviate the oppeortunity for misunderstanding which may occur in cases ol
dismissal and it also contended that a refusal to give reasons may cause
considerable distress and anxiety and may impair the employee in histher clforts
10 obtain alternative employment.

The CAL and the Queensland Government both claimed that 1 would be
undesirable to oblige cmployers (o provide written reasons (or dismissal and the
Queensland Goverminent contended that refusal, or atherwise. by an employer to
pive reasons lor dismissal was @ matier appropriate (o be considered in particular
cases. In a number of cases in the past where there has been a refusal o provide
reasons for decision, State industrial tribunals have made inlerences adverse 1o
the employers goncerned on an application Tor reinstutement. However, neithwr
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the State lepislation nor award provisions require an employer 1o give a dismissed
employee the reason/s for dismissal and we arc not prepared, at this stage,
without further debare, to grant the ACTU claim.

The ACTU also claimed, and we arc prepared (o provide, that an eraployee
whose employment has been terminated should receive, on request, a written
statement specifying the period of hisfher employment and the classification or
type of work performed by the employee. This requirement should not impose
any undue burden on employers and we fail 1o see how the employer could be
prejudiced by such a requirement. On the other hand, such a statement may
assist an employce to find other employment.

) Sertlemenr of dispures

As stated carlier, the ACTU procedure for dealing with cases of harsh,
unjust or unreasonable dismissals involves a review of the decision of an
employer by a Board of Reference andfor the Commission. The intention of Lthe
procedure suggested is to ensure that informal conciliation proceedings take place
before recourse is had 1o proceedings unders, 119,

We are strongly in favour of conciliation in such matters as we are aware
that in the State jurisdictions and in this tribunal conciliation has resulied in the
settlement of a good proportion of such disputes; thus substantially reducing the
number of eases which have to be heard and determined by tribunal members.

As stated in the 1LO Report {viiidi) Termination of Employment at the
Initiative of the Employer when dealing with procedural safeguards and
remedies:

“Conciliation offers the parties an opportunity to review, with an impartial
third party, the question of the justification of dismissal in the light of the
legal standards applicable, the likelihood of winning or losing the casc before
the competent court or tribunal and the possibiiitics of reaching an agreed
solution (which may involve a withdrawal of the complaint, reinstatement
in the job or agreement on compensation).”

However, we do not believe that the award provision should involve
recourse (o a Board of Reference unless that is the desire of the parties. In an
attempt to provide an cffective conciliation procedure for handling disputes or
claims where “harsh, unjust or unreasonable™ dismissal ts alleged we are prepared
to award a settlement of disputes clause.

We have considered whether it is necessary andfor desirable to include in
our settlement of disputes clause a limitation on the time period following a
dismissal within which an application must be made. However, because of the
nature of our settlemnent of disputes clause we do not think it appropriate, We do,
however, reserve leave for the matter (¢ be raised by the employers at some
subsequent stage it this is considercd desirable. We would indicate that we are
prepared 10 hear debate on the form that such a clause should take and we
recopnize that the terms of any such clause may need to be adapted to meet the
requirements of the parlies to particular awards.

Period of notice of termination of employment

One week’s period of notice of termination of employment has been the
standard in federal awards for a tong time. The ACTU described this position as
archaic and clainmed four weeks' notice of termination should be given by an
employer if the period of employment is less than one year, with an additional
two weeks' notice for eaeh year of service or parl thereol il the perivd of
cmployment is more than one year.

1 recognized, however, that there may be a need to move to *his standard
over a period of time and stated that a basic perind of one week | e week's
urtice nor vear nf serviee wnnlld be an accentable Tirst sren.
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The ACTU was prepared to concede that the longer period of notice would
nol opxrate with respect 1o workers employed for less than four weeks and i
should not operale in cases of misconduct which warrant instant dismissal. The
ACTU also recognized that there might be sections of industry wheie special
considerations exist. These special considerations would necid 1o be consideredd
when the Commission was considering whether or not it was appropriate that the
award provision should flow on. The ACTU claimed that the one week’s
standard in federal awards was not in accord with reasonable community
standards. 1t argued that it was appropriate for the notice period 10 be linked
with the concept of employment for an indefinite duration, and that the present
provisions have lead to injustice and unfairness, particularly 1o employces wilh
long service. It further argued that one week’s notice gave employees insuflicient
time to adjust o and deal with all the consequences of a job loss, and that the
longer the period cf employment with the employer the more acute the
adjustiient problems are for the employes. The ACTU also cluimed that a perioed
ol notice linked to service could also be scen as a reward Tor lony service and a
recognition of the abligation of employers 1o long service employecs.

Reliance was also placed on the Dnternational materid. particularly 1LO
Convention 158, to justify substantial increases in the period ol nolice in
Australia. Article 11 of 1LO Convention 158 states that “a worker whosc
employment is to be terminated shall be entitled Lo a reasonable period of notice
or compensation in licu thereof, unless he is guilty of serious misconduct ..
The ACTU stated that the claim was directed (o permanent “weekly employees™
and conceded that special consideration might need 1o be given o employees in
some sections of industry such as easual employees, part-time employces.
scasonal employecs and employees on hourly or daily hire. They also stated that
they did not inlend the extra notice 1o apply in cases of misconduct warrailing
instant dismissal.

Roth those opposing additional notice and those in favour rclied on the
commen law position that reasonable notice should be given.

The CAl argued that this aspect of the ACTU claim “is a fundamental
departure from the provisions which have prevaited in Australia at least since the
adoption of weekly hiring™. It conceded that there is much 10 be said for
rewarding employees for long service, but the fact is that that is done differently
in Australia than in Western European countries. It contended that it was
impossible, by way of a general test case, to prescribe the condilions which ought
to apply in respect of periods of notice in awards. It pointed 10 the need 10
consider particular industrics and particular awards and made  particular
reference to hourly hire, scasonal employment and part-time employment as
requiring special treatment and thus making general statements inappropriate.

The Queensland Government supported the Call Tt also rclicd on the
different provisions whicly exist in awards at the present time and contended that

“in determining reasonable notice in accordance with [LO Convention 158 1l

would be necessary o make, al the very least, an assessment of whal was
teasonable in partieular awards, particular industries, particular callings and in
respeet of particular enterprises. It also submitted that the “few studies that have
looked bzhind the scenes of a lay-off in process find that many workers do little
1o find other work when they are informed of the fay-ofl [ong in advance™

At common law a contract of employnment was terminable by notice i
accordance with express or implicd agrecment bttween the parties under o
cuglom or hy reasonable notice. The notice had to be reasonible fram the point
ol view of boll parties but its primary stim was to enable “the seovant 10 obtain
similar empleyment clsewhere, or the master 1o obtain a servant” A. S. Diamond
“The Law o “1ster of Servant”. 2nd cd., 1 79-80; Morrisort v. Abernathy School
Board [187C soss. Cas. 945 at 950, Strange (S v Mann [1963] 1 Al TR
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1069 lmportant factors in determining the level of notice were the duiies of the
employment, the remuneration, the period for which the servant was cnpaged,
the years of service and the periods at which the remuncration was paid,
Reasonable notice was, however, a question of fact.

We believe that, subject o capacity and good conduct, it is reasonable for
employees and employers to have a proper and reasonable expectation of
continued employment after a significant period of time which inereases with the
length of employment. Further, in our opinion the traditional week's notice of
termination included in federal awards provides no practical opportunity for
those who have been in a particular job for some time to adjust to the proposcd
change i circurnstances, re-organize their lives and scek alternative employment.
In particular, in currcnt economic circumstances, one week would not provide
sulfficient time for many employees to find another job or for employers to find
another employcee. In addition, our attention was drawn to a nunber of instances
where cxtended periods of notice based on the age of the person concerned have
been granted. In particular, increased notice was awarded by the Full Bench in
the Municipal Officers’ (South Ausiralia) Award 1973 decision (1978) 204
C.A.R. 287, Extended notice based on ape is also supported by the cvidence
bejore us which indicates that persons in higher age groups often find il niore
ditficult 1o obtain and adapt to comparable work clsewhere.

We are aware that to some extent the two factors of age and length of
service overlap and so far as length of service is concerned there is also an
overlap with the provision of long service {eave which is granted for similar
reasons. Nevertheless, we have taken both these factors, and the need to adjust
10 the chauge in circumstanges on termination of employment, inle account in
awarding increased nolice of termination of employment. However, the claim is
for a fundamental change in established standards and practices and we arc of
the view that in these circumstances we should proceed cautiously. We have
decided that there should be no extension of the notice period for employees with
only a short period of service with the employer, but that those employees who,
at the time of the receipt of the notice of tcrmination, have bzen in continuous
full time employment with the employer for more than a calendar year should be
entitled to an extra week's notice. For each additional two years of service an
additional week’s notice should apply, with a maximum period of extended
notice of four weeks., Employees over 45 years of age shall be entitied to an
additional week's notice of termination after two years” service. The increase in
the notice period will only apply lo permanent "weekly cmployees™ and it will
not apply 1o casual employees, part-time cmiployecs, scasonal cmployees or
employees on daily or hourly hire. Nor will the extended notice apply in cases of
misconduct which warrant instant dismissal. Payment in lieu of notice shall be at
the weekly award rate applying to an cmployec. In the gencral run of cases
overtime payments should not be inciuded in any payment in licu of notice.

The ACTU argued that the same periods of notice should not apply to
notice by employees and that empioyees should be able to terminate employment
by giving one week's notice because:

(a) completely different consequences of termination of employment exist
for the employer and the employee.

{b) reciprocity might operate as an undue restriction upon mobility of
employces; and

(e) in most Western European counirics proteclive legislation with respect lo
dismissals which contain service rclated notice periods only applies o
termination by the employer and not termination by the employee.

However, notwithstanding the ACTU arguments we are not prepared,
excepl 10 a limited extent, 1o provide for different periods of notice by employer
and employee. In particular, we are concerned at the possible consequences for
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small firms of a loss of employees with long service and the requirement for such
employers to find another employee. We have decided that an employee should
te requived to give the additional notice based on years of scrvice but that it
would not be appropriate to require increased notice from the employee based on
age.

_ We are, however, prepared 10 granl emiployees up lo one day's time off
without lass of pay e the pupose of seeking other cinplovment. The time ollf
should be laken at times that are convenient to the cmployee after consultation
with the emplover. We take this step for reasons discussed later in this decision
under the heading “Redundancy — Assistance in secking allernative employ-
ment™. That reasoning is, in our opinion, applicable to all terminations of
employmient at the initiative of the employer.

Introduction of change

_ In Part B of its claim the ACTU sceks Lo ensure (hat employees and their
unions are notificd, provided with information, and consulted about, changes
that are likely Lo have significant ellects on workers. The propuosed clinuse settles
the scope for consultations, namely about the emiploymeni effects of such
changes and, in pacticular, outlines measures (o deal with any advesse cllects of
the chunlgcs on cmployces. The clause also sets out a limetable for ongomg
consultations which arc to commmence as carly as possible and at least six months
before the change, except in exceptional circumstances. ln addition, the proposed
clause sceks 1o ensure that employers provide adequate inlorination about
changes Lo the union. The clause covers not only technological change, but any
change in an enterprise which s klkely to significantly affect employment,
irrespective of the cause of that change.

[t was contended that the need for consullation was nol controversia: Lhe
need was widely recognized by Governments, employers and unions. Furrher
mare, the need for consultation is supported by:

{a) the Committee of Inquiry into Technological Change in Australia
(CITCA Committec);

{b) the National Labour Advisory Council Guidelines iINLAC Guidelines):

(c) theextensive and comprehensive procedure in the Tederal public service:

(d) decisions of industrial tribunals, including the Clerks (Oif Companics)
Award case (1968) 122 C.ALR. 339, the New Soutli Wales Steel Indusiry case on
4 January 1983 in Re Steel Works Lployees (froken Hill l’r-opr."erarv
Company Limited) Award (1983} 4 LR. 56 and the Victorian decision in relation
1o the Commerciol Clerks Award on 8 July 1982;
and in:

{€) 1LO standards and the -stablished procedurcs for consultation in
comparable countrics,

Prov;sion for consuitation in federal awards is, however, limited notwith-
standing the i_mprcssivc list of authoritics anzlor inquirics which support the need
f(')r consultation and notification regarding *he introduction of technological
change.

The ACTU made it clear thal the purpose of the consultations was nol 1o
}cll an c_mploycr what he nust or must not decide with respect o the
mlr_oguc}mn of change. The main object of the clause is to ensure that
notification and consultation procedures are followed by eniployers in respect of
major changes. The ACTU claimed that the opportunity 1o discuss matters sucl
as job requirements, training, job sccurity, working hours, imenitoring the chanpe
and_so on, would minimize the potental for conflict which exists when changes
are mtrodueed with significant banefits Tor industrial relations.

{ s T . . . R
No party to the proceedings was opposed to the principle ol consultation
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which is at the heart of the ACTU claims but the CAl, in particular, strongly
supporied the volumary approach to consultation, as cnunciated in the NLAC
Guidelines. 1t did so on the ground that that approach permits management to
1ake the necessary responsibility for the decisions it makes whilst allowing the

appropriate Tlexibility as (o timing, content and implementation ol change. The -

CAl also objected 10 the widespread nature of the changes covered by the claim
and the delay that would be caused Lo an employer secking to implement change.
It suggested that the provision could be used by unions who have 2 fundamental
and long-standing objection (o technological change to frustrate the implemen-
{ation of change. The CAl contended that, properly construed, the clause does
not relate to terms and conditions of employiment but to the role and function of
the management of an enterprise and for that reason the claim did not relate io
an industrial matter.

We have previously stated that, in our opinion, there is @ need to hasten
slowly in the setting of new standards and we are particularly concerned at the
possible ramifications of the ACTU's proposals in relation to introduction of
change.

The MLAC Guidelines stress the desirability of consultation during which
an exchange of views could 1ake place. They state that:

“Employees and their representatives should be informed as soon as a [irm

decision has been taken about the proposcd intreduction of a technological

change, consistent with the employer’s need 10 protect the interests of his:

business. Consultation with the union officials andior other recagnized

employces’ Tepresentalives on the consequences of tlie proposed change

should then take place.”
and further that:

“The aim of employers should be 10 provide cmployces and their
organizations will information on the nature of the technological changes
proposed; the likely date of implementation of the change; iow they expect
the change lo be implemented; the expected effects on employeces; proposals
for retraining and redeployment if they arc likely to arise; the possibility of
retrenchment and any other matters likely to significantly affect em-
ployees.”

As 10 consultation, those saine Guidelines stixte:

“The arrangements for consultation may vary with repard to the type and

extent of the change being made, or the necds of particular situations, Lt

the employer should always scek 10 afford the appropriate trade union
officials andfor other recognized employees’ representatives an opportunity

to express their vicws on the employment cflects associated with a

technological change.

These consultations might include proposals for the possible transfer of
employees, training and relgaining arrangements, methods and conditions of
restructuring jobs. It will also be necessary (o discuss the best method of
informing cmployees of the resuits of the discussions.”

We are aware that procedures for notification, consultalion and provision of
information have generally been settled by negotiation and agreement, and we
are of the view that, generally speaking, they are nol matters which lend
themselves Lo effective legistation or award prescription. However, at this stage,
we are prepared lo include in an award a requirement thal consultation take
place with employees and their representalives as soon as a firm decision has
been taken about major changes in production, program, organization, structure
or technology which are likely Lo have significant effects on employees. We have
decided also that the cmployer shall provide in writing (0 the cmployees
concerned and their representatives all relevant information abol 1 nalure of
he eleaees nronosed, Lhe expected effcct of the changes on emp. &8 and any
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c-Jthcr matters likely 1o affect employees. However, we will nat require an
employer (o dISCIUSE! ct_)nﬁdcntial information. What we propose is consistent
wilh the NLAC decllncs and, in our opiniou, is clearly within the jurisdiction
of ll)c Com'm:s,fuon. The decision is also consisient with the Summit C -
munique which included the following: o
The Summit notes that a factor contributing to changes in the level and
patiern of employment is the introduction of new technologies in il‘ldllb‘(rt
Pa_rnc_:pams do not consider that the answer to high uncmﬁloymcnl lics |)||
rejecting new technology, noting that in certain circumstances the adoption
of new echnology may be the only means of remaining COIn[‘clil.ivc Iis
agreed ho_wcv.cr l_h:ll tiie introduction of new echnology should e pl’l.nncd
and provide for full consuitation with workers and ll‘:cir unions} anéi that

ti\lcr consultative process should be supported by wider policies, including,
retratmng sind redundancy provisions.™ ’

Redundarncy
Details of claim

5~]1'1Ttwr A]C']U_clmm under lhc_ hc.a_ding “Redundancy™ sceks to establish a
CLI-T]L|:J2L“O‘“ mdndlrn.g rcdu]ldancy_ situations which includes consultation between
cmplo)-ub and u.ruons with a view to avoiding or minimizing terminations of
p 1} ment due to redundancy. It also seeks to provide for reasonable
compensation and assistance to employees affected by redundancy.
The approach includes:
fa} {i) an obligation ta consul ;
3 sult where an employer proposes 1o disimiss
cmployees as redundant; e e s
fi) an arterip 1o cnsurc_consultﬂtions will be meaninglul (hrough the
provision of information about the proposcd dismissals;
Emp}g}wgg:u:;éon _for nlouﬁca_ljon by the cmployer to the Commonwealth
c ervice where it is not possible 1o avoi isimissils c
redindance: P id dismissals due 1o
{c) a requirenient that preferenti 2 [
_ ; rential treatment be give rbers |
edundarey e given to union members in
(d) provision for employers o5 ine joi
[ ] s and employees to determine jointly the criteri
for sclection of eraployees for termination; : e e
. fe} entitlements addilipnal_ to those appiying in respect of nonmal
termination of employment situations including:
) at least three months notice of termination;
() payment of redundancy payments,
(iit) Faymcnls in respect of sick leave, annual leave and long service
eave; h
(iv) provision for income maintenance on termination of employiment;
(v) payment of refocation expenses; '
{vi) a?SI.Sl-’ln[.?L' lo be given by the cm_ploycr in finding suitable
_ aiternative cmploymcn[ for workers dismissed due to redundancy;
ivii) the grz'mt of time off w_:lh pay to seek alternative employment or
o m;lt\c arrangements Tor training or retraining,
[‘f'”] prov!s!on for trainting, re-training or payment of the costs thereof:
(ix} pEOV|§|0[1$ 1o ensure that employees are nol deterred {from aking
new jobs b)f' the toss of any redundancy payments or entitlements;
{x} prcfcrcncc_ in re-employment to emiployees whose emiployment has
' been terminated due 1o redundancy; and ‘
B (xn pre Tions  refation 1o redeployment,
The ACTU qed that the scheme should anplv to all weekly and other
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employees with a reasonable ¢xpectation of continuous cmployment but it would
not apply to scasonal cmployees cngaged as such or 1o employees under fixed
term contracts. It also proposed special provisions wliich would apply when a
transmission of a business occurred. The ACTU contended that redundancy has
become a major industrial issue in Australia. that there had been an increase n
the number of disputes over retrenchment, and that because of the high level of
unemployment many workers who have lost their jobs find it extremely difficult
10 {ind new jobs within a reasonable period or at ait. It also contended that the
greatest hardship is sulfered by those workers who would receive inadequate or
no compensation assistance fron their employers. 1t submiited that it had Lcen
long accepted that workers in redundancy situations warrant special treatment
ccause they are dismissed through no fault of their own and that there are, or
should be, special obligations on  cmployers 10 provide assistance. It
acknowledged that broadly speaking there had been a preference for establishing
redundancy protection through ricgotiation rather than through arbitration and
an ad hoe approach to redundancy protection. The ACTU claimed that its
approach in this case mvolved only a timited departure from the ad hoe approach
which would invalve basic proccdures to be followed, which would bring the
partics alfected together in order 1o discuss the manner in which redundancies
might best be managed and which would also involve the eslablishment of busic
riglts with respect 1o such matters as redundancy pay and notice. 1t was claiined
that the establishment of a national approach 1o dealing with redundancy
problems is preferable 1o the estabiishment of differing standards from Stalc to
State through cither State legislation or awards.

The ACTU contended that there was no guidance as to whal are acceptable
and reasonabie procedures for dealing with redundancies: that workers disinissed
due to redundancy may. for a variety of reasons, reecive very different levels of
proteclion of o protection for reasons unrelated to the hardship sulfered or the
needs of the worker concerned. It also contended that redundancy should be the
subject of federal regulation in the same way as other major employment matters
such as annual leave, public holidays, hours of work and maternity leave. The
ACTU also claimed that the standard fixed should not be one which is intended
{0 be a base from which negotiations will proceed but that it should be a
reasonable standard which is set having regard to the losses and hardship caused
to employees on redundancy. It should be a standard that is applicd in the vast
majority of redundangies, In addition, the ACTU claimed that the procedures it
had developed for dealing with redundancy situations would, if implemented,
facilitale the resolution of problems associated with redundancy and ensure [air
wreatment lor workers affected by redundancy. This would minimize industrial
disruplion zbout this subject.

L support of its general approach 10 redundancy, the ACTU relied on 1LO
Convention 158 which requires an cmployer (o give notice of contemplaled
disinissal due to redundancy lo workers’ representatives and to consult on
measdres o avert or mininize terminations and measures to mitigate the adverse
cffects of such lerminations. 1t also relicd on 1LO Recommendation 166 which
identifies some of the measures to be considered Lo avert or minimizc disinissals
in redundancy situations, Reliance was also placed on 1LO standards regarding
severance allowances which are not restricted 1o redundaney situations but apply
to all dismissals witlt the exception of termination for serious misconduct. 1t was
claimed also that prior consultation with unions about redundancy problens and
prior notification to public authoritics, atlention 10 measures 10 avoid or
minimize retrenchments, assistance measures (o mitigale the adverse effects of
redundancy and service paymcnts were all common fcalures ol Weslern
Yuropean countries. In addition, the ACTU contended that the Australiun
mosifinn was closer o that of European counlries and Japun than il is 1o the
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Umlc_d Statcs or Canadian posilion. 1n the former, contracts arc of indelinite
duration, for a fixed duration or for a specilicd task; in the latter, contracts are
gcncr_a!ly dccmC(_J to ke day to day or hour to hour and terminable at will
Con_sndcrablc reliance was also placed on the United Kingdom position in-
particular, the terms of the Employment Protection Acts previously referred t.U.
The ACTU concluded that its cxaminalion showed that redundancy
prolection was morc advanced in many comparable countrics than it is in
z\us_l_ralla. Mcr_]tion_ was also made of the fact that in marked contrast m. the
position applying in the private sector there was comprehensive proiection
provided to employces across the federal public sector and that the Comnussion
has bllccn prepared to extend the proteclion in thal area in two main rusl;ccls.
;:tcnflé.rgl,mis 1o consultative arrangements and by granting a limited form of
l(clmpcc was also placed on the conclusion of the CITCA Commitiee on
tcchno!oglcallchangc which was eritical of the present ad hoz approach and canie
oul strqneg in favour of the establishment of general standards of redundancy
protection through u union test case, lu particular, atiention \\.";ls drawn t(: the
fuct that the recommendations are not restricted 1o redundancies due 1o
technological change but refate to redundancics for any causc r{ddilion'll
refererice was also mude 1o the CITCA Commiltee’s conclusions that; ‘
@ a rcasonab.‘c period of notice in redundancy situations is essential 1o
allow employees ume to adjust to a proposed change in circumstances and
where neeessiry, to take action Lo sceure suitable allersitive emyployment; T
_ by cn_]p_lm_'crs should consull unions in redundancy situations in an eflort (o
avoid or minimisc retrenchments;
and that:
N {c} notice 10 lhcl Commoenwealth Employment Service (CES) and paid time
oif 1o scgk alternative employment are helpful to workers in redundancy
situations in preparation for, and to assist with, finding another job. o

Mention was _also wade of the recommendation by the CITCA Commillee
lhal_a' temporary income maintenance scheime funded by Government, to be
gdmmlslcrcd in the same general way as uneinployment bencfils S|I(;ll|d be
introduced. However, the ACTU said that although it supported he thrust 0}
the CITCA recommendations with respect to retrenchnient compensation, it hal
a different view as to the way in which compensation should be provtdv.d T|‘IC
ACTU also rcfc_rrcd, in some delail, to developments in the States which il. said
raisc the question of whether it is preferable lo have different slund‘nrclus of
rudu.udancy protection from State 1o State or to have national standards. In
particular, the ACTU emphasized that potentially federal award émplévccg m
South Australia, New South Wales and Victoria, and in any other States whe I'-
legislation is introduced or the industrial tribunals take action, will have Io\t:;
standards of redundancy protection than other employecs. S;Ibsl:mli"dl debate
ook pluc_c_also as to what should be regarded as redundancy [or the purpox-:ol"
any'_fl_cusm:r] the Commission might make to award general r{'dundll?lt“\'
prmﬁlons. '{hc ACTU asked the Commission to avoid a rigid dcfinition which
would give rise Lo an unduly legalistic approach in determining the application of
the provisions. It asked the Commission to retain a degree of flexibility in the
definition \yhth_ would discourage cfforts to avoid award rcsponsibililics throu I(;
lcgal t_cchmc_a_lmcs.__ll. submitted that in “olher cases”™ the Commission was nbm
ndopll_ng a rigid definition. It contended that redundancy prolcctio:i 5I10uId‘1 ply
essentially whcrc_an cmiployee is dismissed through no fault of his own and ‘TJIIICL\J
on ILO Con\-_fcnllon 158 which referred to 1erminations for reasons which relate
to the opc_rauonnl reguirements of the business, namely. reasens of an cconon;{ :
lccl_molog_cal, structural or similur nature. 11 also relied on.llic\dcr';ni[ion ol lIIC:
Chief Justice, Mr Justice Bray in the South Australian Supreme Coun which ‘iLl
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contended, was the commonly accepted meaning of rcdgndancAy m Australia:
Reg. v. Industrial Cominission (S5A) Ex_ parte A{_fe.{a_rde Milk Supply Co-
operative Lid [1977] 44 S.ALLR, 1202 at 1205, This definition: ‘

(a) refers to a job becoming redundant and not 1o a worker bzcoming
redundant; o

(b) recognizes that redundancy situations may not necessarily involve
dismissals; and .

1c) emphasizes that the job or work has disappeared through no fault on
the part of the employee. ‘

A key element in that definition is that the employer no longer requires (o have
the work done by anyone. _

Reference was also made to the definition in the Emg!oymenr FProteciion
(Consolidation) Act 1980 {U.K.) but the ACTU considered  that 1t was
inappropriate to copy that definition. It contended that the :_lpprozlch ad_oplcd n
the Municipal Qficers’ (South Australia) Award [973 case in !978 which dfew
the distinction between redundancies as a result ol an employer’s own policy and
those caused by financial stringency, was not the approach adopted:

{a) incomparable countrics or by the 1LO; ) o .

{t) by the recommendations of the Committee of Inquiry 1nto Technologl-
cal Change (CITCA Report); )

(¢) in the job security legislation in New South Wales or that proposed in
Victoria;

(d) in most agreements and/or awards; o . .

¢} By the South Australian Industrial Commission in the Afilk Processing
and Cheese Erc. Manufacturing Redundancy Clause Reference case (1980) 47
5.A.LR. 939 or the New South Wales Commission in the Steel Indusiry case, nor
was it A . A

{f) the approach adopted in the Coal Industry Tribunal and in the Clothing
Trades Awardd 1982 decision of Mr Commissioner Cox (1983) 4 LR, 242 o

The ACTU claimed that if the Commission atlempted 0 dis[mgt_ush
between the canses of redundancy when awarding _rcdundnncg compensation,
definitional problems would e created and that, from the viewpoint of the
individual employee, redundaney or retrenchment will have the same wnpacl no
matter what the cause. )

The International material was criticized by the CAl because nothing was
put by the ACTU as to the social security network of the countries of Wcslcrn‘
Europe or the United Kingdom. Further, it was claimed that nothing was ']].UI.JS
o the funding of the redundancy or retrenchment arrangetnents in OVerseas
countries. It was pointed oul by the employers that in at least one counlry,
United Kingdom, payments made by the employer under the Employinent
Proteciion (Consolidation) Act 1978 entitled the employer 10 a _rcbalc_from the
central redundancy scheme and cmploycrs arc also pro'.fldcd with assistance in
relation to the retention of labour which whould otherwise te rcdpndant under
the Employment Subsicies Act. It was claimed that such material makes the
evidence unrelizble as  guide for the Commission. It should .also bp said that
there are a number of exceptions in Western European countrics which are not
made in the ACTU's proposed scheme. In reply to the ACTU the CAIAclmmcd
that a review of the awards of this Commission does not support the view that
there is an urgent and pressing need to dclcrminc.scvcrancc pay awards; nor df){:s
it give any support to the view that the mechanisms by which the Commission
has handled claims of this nature are unsatisfactory. It qlaln}cd that Alhc
overwhelming majority of employers in retrenchment or terminal™ = situations
do treat their employees fairly. 1t challenged the jﬂxq\v‘thal if thclr ¢ general

- celeede aall

§ LR} TERMINATION, CHANGE AND REDUNDANCY CASE (The Commn) 57

only afford a base from which the unions will negotiate in order to build up the
benefits ina particular situation, 1t claimed also that there js absolutely no
necessity 10 impose legal obligations on people s0 that unions cun obtain
information about standards. The CAl also relied strongly on the need Tor
Mexibility and on the cost to employers of implementation of the union clain:. 1t
rejected the approach of the ACTU because, in its view, the introduction of
national standards would not enable an arbitrator to take into account particular
contingencics which may exist in particular situations, For this rcason, it was
argucd that the Commnission should continue to ake an ad hoc approach to
redundancy claims. 1t also argued that, in the current economic climate, there is
no justification for awarding any of the provisions of the claim. The CAl relicd
on the [act that retrenchments had become important in the Australian context
tecause of the economic downturn in the Australian economy and not, in its
view, trcause of technological change. It contended that a Tundamental
distinction ean and should be drawn between redundancy which involves the
disappearance of jobs us a result of technological change or structural rearrange-
ment and when terminations occur as a result of éconowic downturn. btrelicd, in
particular, on @ nuber of cases in this Convmission and in the State jurisdictions
which recognized the distinction and where the tribunals had refused 1o award
severance pay in cases ol financial disaster.

The parties fundamentally disagree on whether there is any need for the
Commission to change from its present approach, on the cost impact of the
claims and the importance which should be attached to the cost implications and
as o whether a distinction should be made between redundancy due o
technological climpe and sedundancy due 1o other causes,

We, therefore, consider it necessary to deal with these aspects ol the
argument before dealing with the details of the ACTU claim.

General standarcds v. case by case approach

As stated earlier, a major issue between the partics in relation to redundancy
was related to the desirability or otherwise of introducing general standards.

In stressing the necd for standards 1o be cstablished, the ACTU and the
Commonwealth relied on the common hardships which employees suffer when
termination on the grounds of redundancy occurs, These include the loss of
security of regular and continuous eniployment, the possible loss of earnings and
accumulated benelits associated with employment such as seniority, pronotion
prospects and other benefits, especially the loss in this regard for long service
employees. On top of these losses come other ditficulties such as the problent of
linding and retaining alternative cmployment. The ACTU also relied on the calls
by Sir Richard Kirby in the 197] Annual Report of the Cominission for general
standurds to te established, on the approach adopled in the Commonwealth
Public Service, on the decision i the Municipal Officers (Sowth Avistralia) Award
proceedings and on the decision of Mr Justice Fisher on 29 July 1983 in Re
Employment Protection Acr (1983) 7 LR, 273 estublishing general standards of
redundancy paymients for workers retrenched due (o ccononiic gircumstances.
Reference was also made to movements in 2 number of States and in Siate
industrial tribunals with respect 1o “job securtly™ and the possibiiuy as a result of
those, and other movements, that there will be a patchwork of developments
with the consequent inconsistency of treatment and injustice to workers. The
ACTU contended that the question is not if general redundancy protection is
going to be established, but rather when it will be established and by whom.

In supporting. the retention of the ad hoc approach, the CAl contended that
the so called nat "standards do not enable the arbitrator to take into account

narlicudar connin Ane arhich mav avicr in a marticolar citnntinn
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For example:

(a) different situations should probably apply where tcrminations are due (o
insolvency and there is only a limited amount of money {or distribution amongst
a number of worthy causes to cases where an employer (s solvent and merely
closing down a particular section of his business; ‘

(b mandatory severance pay requirements will raise problems in refation to
transmission or sale of a business; and _

{c) some industries already have specific award provisions dcaling w:}h
termination of employment and, in some cases, providing for compensation for
the different employment patterns in the industry in the award itsehi.

1t also contended that the cascs, in particular, the Wairie Picr case 1975 and
the Stockton Ferry case (1971} 140 C.AR. 875 poinl (o the desirability of
tailoring awards to particular facts and circumstances. It also contended that
general provisions will not be uniformly applicd but would merely be a floor from
wlich the negoliations are conducted.

All those supporting the unions’ claim did, however, concede that it should -

be open Lo the partics to a particular dispute to negotiate something different or
commence an arbitration to establish thal circumstanves exist which warrant @
departure from such standards.

An analysis of developments in redundancy cases i:]c{icalcs thal
predominantly redundancy agreements have been reached without involvement
ol industrial tribunals, that where tribunals have been asked to arbitrate State
and federal tribunals have moved steadily and cautiously and that overwhelm-
ingly decistons have been made on an ad hoc basis having regard to the
circumistances in particular cases.

An impressive case has been made out by Lhe employers in support o_f the
case by case or ad hoc approach 1o redundancy and there is much to be said for
an approach which allows cach case to be the subject of discussion between the
parties having regard to the particular circumstances, and, in the event of disputc
for the matter to be considered by the Commission with the advantage of
knowing the circumstances. i

In this way, in theory, regard may be had to the losses and/or hm:dshnp
suffered by particular individuals or groups of individuals, (o thelr employment
prospects, and to the wide range of factors which might lead to retrenchment.

However, this approach, which slill characterizes the ovcrwhclming ma-
jority of redundancy cases, has significant shortcomings. For instance, an
analysis of devclopments in this arga will indicate that there have been an
increasing number of claims on employers for provisions to cover rgdundancy
and an increasing number of these claims have come, and are coming, before
industrial tribunals for decision. As a result, many and varied schemes have been
introduced as a consequence of agreements made between employers and unions
and/ar individual employees and [ollowing decistous of industrial tribunals. There
is great difficulty in drawing any general conclusions [rom ) the resuliant
agrecments and/or award provisions. Moreover, the cases indicate that the
criteria for deciding whether a redundancy claim should be entertained by 'lhc
Commission are not clear; nor are the criteria for assessing the appropriale
provisions which should be included in any arbitrated redundapcy package.
Furthermore, it is difficult lo find common thinking in respect of guantum of

scverance pay, where awarded, and decisions on quantum conflict in amount and -

in approach to such matters as length of service and age of employecs. Further,
there has been a trend in industrial tribunals towards a consideration o_f gencral
redundancy provisions and away from the ad hoc approach. Since the mid [970's
industrial tribunals have indicated a preparedness to arbitrate on prospective
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“We agree that there may be occasions when because of e circumstances
of the case redundancy clauses can properly be made ad hoc. This has in
broad been the past practice of the Commission. But we are of the view that
il it can ke shown that it is possible that for reasons which have not as yet
occurred, bul which can be idemified, redundancy may be czeasioned then
it 15 proper 1o insert into awards redundancy clauses 1o cover 1hose reasons.”

Moreover, any formula for o re-adjustment allowance o ke written into an
award which is to apply if redundancy occurs can only aim at a general standard
of equity for a group of persons and somie compromise must be made belween
equity and adminisirative feasibility. Even under the ad hoc approach, where
there appears o have been at least some acceplance by the parties and he
Commission of the desirability of wkmg o account the particuiar circume-
stunces ol purticular individuals, it has almost invariably been decided Uit a
common formula should be adopted on the grounds of practicality. Additionally,
we are ol the opinion that in the present developing indusirial scene, having
regird (o the number of cases which have been decidesd, very lew decisioms
relating to redundancy can be regarded as ad hoc. Indeed, a review ol the
relevant authorities to which aur atiention has been direcled does disclose some
pereeptible patterns ol approact: which are important.

We believe that it is impossible 1o turn back the clock and we have,
thercfore, had regard to these “patierns of approach™ in reaching our decision.
We also have a positive beliel that there is a need Tor some stubility ol
consislency of approach in dealing with redundancy, We believe that
continvation of the piecemeal approach lo redundancy engenders conflict wd
uncertainty and that there would be a great deal of value 10 all partics, if. so ar
as is practicable, consistent approaches were adopted and standard compensation
provisions were cstablished.

In all the circumstances, we are of the opinion that we should. so far as is
practicable, determine prospective provisions to apply to redundancy situations
and we are also of the opinion that we should look 1o the more recent decisions
of industrial tribunals, and the malerial before us, lor guidance. However. we are
also conscious of the need for consideration to Le given in particular cases (o
particular circumstances, and we have endeavoured to reconcile the confhct
between these conclusions in coming 1o our decision.

Cost of claim

As mentioned earlier, the employers also made detailed sulinissions as to the
cost of the ACTU claim and they contended that Australian cinployers could
not, in the present climate, afford the additional impact of their implementation.
1 support of that submission they called Mr Anthony . Wehby who produced 2
survey which attempled 10 examine the cost of the claim 1o the metal ndustry.
Mr Wehby produced a study by Coopers & Lybrand, Chartered Accountants,
which was commissioned by MTIA. The Report was entitled “Financial
Implications of ACTU Redundancy Claims if Granied in Whale or in Part™. The
evidence given by Mr Wehby and the various calculations made by him were not
only subject to detailed criticism by the ACTU but the calculations were also,
understandably, based on the assumption that we would award the unjon claim
in full. As we have, by no means, awarded the claim in full the material which
Mr Wehby presented to us has to be read down in the light of thar lact,
Nevertheless, the material presented by Mr Wehby was primarily directed
towards the cost of that part of the claim which relates to compensation for
redundaney and notwithstanding the criticisms of the survey by the ACTU that
material must be a matter of concern. This is narticularly so when, as Mr Poliles
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any positive offsct, and because of the counter-cyelical nature of the ¢laim which
affects employers when they can lzast afford 1t.

The CAl cast doubt on the nature of the present signs of improvernent in
the evonomy aned emphasized that the cost of the claim must be examined in the
context of the individual Tirms that have 1o find the income to pay the costs of
the redundancy claim. Those opposing the claim poinled out thal no employer
could reasonably be expected to have made provision for the accruing of
redundancy entitlements on account of past services al this point of time. They
cmphasized also that many rcdundancies arise from essentially unlorescen
circumslances and in such cases, wherz costs have not been anticipated, they
coutd impact on the level of retrenchments by increasing the rate of busincss
failure al the margin. In particular, the Queensiand Government sugpested that
if the claim was granted bona [ide attempts © resuscitate ailing industries might
fail because there are sunply insufficient funds available,

The Queensiand Government also contended that for many cnlerprises
redundancy costs would be of such a magnitude that the cost advantage ol new
echnology will be marginal, and therefore, the introduction of it will bz delayed
or abandoned. I the alternative, the Queensland Government submittcd that
employers would scek 1o limit existing or future cost by acceleraling the
introduction of new technology with significant adverse effect on employment.

The CAl also emphasized that, in terms of the National Wage case decision
of 23 September 1983 (198314 LR. 429, increases in labour cost asa result of our
decision must be “very small”™.

The ACTU conceded the latter point and indicated that lhe relevant
principle in the National Wage casc is Principle 11 which reads as follows:

“Conditions of Employment

Applications for changes in conditions other than those provided clsewhere

in the Principles nust be considered in the light of their cost implications

both directly and through flow-ons. Where such cost increases are not
negligible, we would expect the relevant employers 1o make application for
the claims to be heard by a Full Bench.”

The ACTU did, however, in 1eply, tender imaterial which went to the cost of
redundancy compcrsation; notwithstanding its beliel that a wide varicly of
factors make cstimation an extremely difficult, if not impossible, task. On the
pasis of what the ACTU coniended werc [wo “over penerous assumptions”
namely, the level of retrenchments was bascd on the Commonwealth Employ-
ment Service estinates in relation 1o 1982 and that the same level of
retrenchments would occur if the claim was granted, the ACTU cstimated the
cost of their service related redundancy payments at 0.18 per cent of total labour
costor 0.1 pes cent of gross domestic product. It contended, on the basis of this
estimation, that the cost of its claim would be negligible having regard to the
worst possible expericnce of retrenchment during the depths of the rceession,

In reply, the Queensland Government contended that the ACTU cosl
estimate did not ailow for a number of costs inlterent in the claim. These
included:

(a)} the direct cost of time ofl to lock for athier cmployment;

() additional payment in lieu on dismissal;

ic) costs of pro rata long service leave;

id) costs of re-cmployment, training and re-training; and

te) indirect costs regarding the administration of a dismissal procedure.
consultation procedurcs, notification and re-employment procedures. 1 reply.
the CAIl also cniticized the use by the ACTU of minimum week’  vage rates

which, it contended, was inconsistent with ACTU submissions. 1t nded that
- v L cicilae s daeled b ogaedl far calenlation DURGOSCS.
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In_coming to our deeision in this case we have been conscious of the cost of
the unions' claim and we have not overlooked the requirement that s 39(2)
places on us. We have also been conscious of the requirements of the Netional
Wage case decision, namely, that increases oulside Narional Wage cases should
be small. We have also paid regard 1o the fact that the impact of redundancy
provisions will not apply equally to all businesses. With these faclors in mind, we
halvc‘ decwded that in making our decision in this casc we should grant linited
reliel directed primarily to areas wherse the cost impact is least. Where additondi
payments are to be mwade to cmployees we have acted with restraint having
segard 1o the currenl cconomic circumstances wnd the terms of the National
Wage case Principles. However, notwithstanding that position, there is no doubt
!!ml acceptance of the approach adopted by the ACTU would significantly
increase e incidence of severance pay. For inany companices it will introduce a
new charge directly impacting on industry resources which tivolves a consider-
able financial outlay which was not ascertainable belorchand and has not beew
funded. 1 is particularly important also that the elaim is made during an
CCONOMIC recession wlhen many employers have been compelled to retrench out
ol commcrua_l necessity and i circumstances where o centralizad wage fiaing
system granting prima [lacic adjustment of wages Tor movements in the
C_onsumcr Price Index has been adopted. Although it is impossible to estimale
with nn_y_prccision what the cost increase will be, having regard o the nature ol
our decision we arc of the opinion that it will mean ... a very small addition to
_ovurull Iab_o_ur costs” (1983) 4 LR. 472. Nevertheless, we have made provision,
in our decision, for employers to argue in particular redundancy cases that tacy
do not have the capacity to pay and in accordance with Princmlc 1ol the
@uidchncs “Where such cost increases are not negligible ... for the particular
firm “ . we would expect e relevant employers to make appheation for the
claims o be heard by a Full Beneh™ (at 476).

Scope of redundancy clause

As pru_viously stated also, the ACTU contended that the Commission should
nike no distinction between the causes of redunduney, whercas the eniployers
contended that a distingtion should be made between cases of technological
c[]:{y1gc gnd cases where redundancy occurred because ol the emiployers’ linancial
difficultics. Reference was made to several decisions which supported dillereatial
treatment [or retrenchments due to technological change, statf rationalizalion
and the like, and decisions where disimissal is brought aboul because of
circtinstances over which an employer has littie or no control such as a
downturn i busitiess. There 15 no doubt that 1o compensate cmployees declared
rc_dgnd:gﬂ in circumstances of financial difficulty will add to the cconomic
dzfﬂcu_lucs which precipitated the dismissal. That is a strong argument for
accepling the CAl submission, in so far as it contends that there is no
justification for imposing substantial additional cost burdens on employers when
redundancy occurs as a result of cconomic downturn. Howewver, in many
agreements, and in a number of recent decisions of industrial tribunals, both
published and unpublished, no distinction has teen made tetween the causes ol
redundancy and compensation has been awarded even where redundancy las
been due to the economic downturn or some financial disaster which hus affected
ghc industry andfor company concerned, Indecd, in our opinion, this would be so
in the overwhelming majority of cases where redundancy provisions are
pwardgd. Furthermore, there have only bzen a relatively small number of cases
involving lechnological change. In view of this ingrained leature of uxixlih[‘-
l'cdul]l.ll..’ll.'IC)' provisions, we believe it would be oo restrictive 1o limif ou;
prescriplions (o s where redundancy is brought about by technological
change or other . .amslances within the conlrol of the employer. Further, we



62 AUST. CONCILIATION & ARBN COMMISSION {1984

believe that there are difficultics in attempting 1o isolate the mfluence of different
jactors acling on the number and nature of jobs and that 1o introduce
definitional uncertainty into the resolution of redundancy disputes wauld have
unfortunate consequences for industrial relations and the individual cmp_loyccs
concerned. Morcover, the reason for the granting of additional notice 10
employces and the purpose of redundancy payments apply equally to redundant
ciployees whatever be the cause of their termination. Employecs, no matter
what the reason fur the redundaney, equally experience the inconvenicnee of
hasdship associated with searching for another job andfor the Joss of compen:
sation for non-transferable credits that have been buill up such as sick lecave and
Jong service leave. In particular, 1o make a distinetion graming_scvcrancc pay
only in cases of technological change, nolwithstanding the cquality of hardship
on employees in all redundancy situations, would be to penalise an craployer for
intraducing technological change. This would not be consistent with the alu!udc
to technological change adopted in these proceedings by the ACTU, the views
expressed by the various inquiries into tcchnological change to which we were
referred, or the terms of the Summit Communigue.

In these circumstances, we do nof believe that there should be any
rundamental distinction, in principle, based on the causes of redundancy.

Consultatior

In supporting its claim that consultation procedures ought to be awarded in
cases of redundancy, the ACTU submitted that consultation provides an
opporiunily for unions to present a point of view and to make proposals about
redundancics, for instance, how they can be handled and how dismissals may be
avoided o minimized. Consultation provides an opportunity for employees and
unions Lo have an input into the decision making process so as Lo ensurc thal the
interests of employees are taken into account when redundaney decisions are

being made. The ACTU contended that where a number of unions are involved -

then all shoutd be given the opportunity to join in the consuliation although, it
did in fact concede that its proposed award provision, with respect Lo
consullative practices, should apply ealy to cmployers employing ten or more
employees. 1t relied on the allegation in the CITCA Report that the manner of
handling unavoidable retrenchment will determine the intensity of employee
resistance to change.

The ACTU also relicd on:

{a) ILO Convention 138 which requires employers 1o nolify and consull
wilh unions in redundancy situations;

() legislation in comparable countrigs, including the Western Luropeiil
countrics and Canada, which requires consultation belween employers and
unions in redundancy situations;

ic) the provisions for notification and consultation in a number of
agreements and federal awards relating to redundancy;

() statements in the Clerks (il Companics) casc in favour of cousuliation;

(¢} the practices of some employers in following consullative procedures in
redundancy siluations; and

(i) the pelicy of the ACTU, other unions and the CAL

The ACTU stated that it did not envisage telling the employer what he must
or must not decide with respect to rednndancics but cather it wanted to cnsure
thal the empleyer goes about making decisions in a reasonable and responsible
way having regard to the views of, and clfect on, employees. In this respect, !hc
ACTU had the support of the New South Wales, Victorian and South Australian
Governments. The ACTU also claimed that for consultation to be meaningful it
i essential that unions be provided with information to cnable them 1o assess the

e Tlan infacoarian reconinoed inclirles reasons Tor
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dismissal, the number and classilications of workers atfected and the period over
which dismissals will take cifect. The cluim also lays down details for Lhe tuning
of negotiations and the provision of informalion.

The CAl contended that:

(@) the clause as a whole indicates that the claim really concerns the
decision of management as 1o lerminations;
and further that:

() the Commission cannot order employers to consult with a union.

In line with these submissions, the CAl indicated that the employers really
lcared that the provisions of any award made in this regard will be used as
weapon 1o inhibit the employer from making decisions necessary for e survival
of his business and that, even if the provisions were within the jurisdiction of the
Commission 10 award, they would interfere with management’s ability to
implement change expeditiously. In particular, it contended that:

{a) expedition and seerccy are fundamental features of managenent
nitiatives;

(b} the requirciment that consuliation take place at least three months
before an cmiployee is piven notice is totally unrcalistic and will szriously inhibit
the introduction of leclinological change into Australia;
and that:

(c) it is impossible to keep such information confidential where there is a
spread of information beyond those who need to know.

The Commission has Trequently made known ils view thal the employer
should give the longest possible notice to employees and their organizations of
retrenchiments due to redundancy. In the Clerks (Qif Comipanies) case Lhe
Commission said:

“ it is essenlial thal both the employees and the union concerned should

te informed of and involved in the planning as soon as possible. ... When

brought into the planning both the employees and the union should in their
turn attempt to understand the problem which (he employer laces and co-
operate with him to find a reasonable solution.”

Although this was said in the conlext of retrenchiments duc to technological
change, we would endorse those sentiments irrespective of the causes of the
redundancy.

In cffect, 1.0 Recommiendation 166 expresses the same view as do the
NLAC Guidelines to which we referred in the discussion about consultation and
the introduction of change.

As we said carlier, we are aware that procedurcs (or notificition. consul-
tation and provision of information have generally been scttled by negotiation
and agreement, and we are of the view that, generally speaking, they are not
matlers witich lend themselves to effeclive legislation or award prescription.
Nevertheless, we believe that it is of fundamental importance lo involve
cmiployees and their representatives in the problems of redundancy as soon as a
finn decision has been taken that retrenchiments may be necessary. and we are
prepared 1o make an award provision to that effect. We have wahken the
cxpression “as soon as a lirbm decision has been taken™ from the NLAC
Guidelines and we are not prepared to go any Turther, particularly having regard
10 the faet that our decision will apply to redundancy, whatever may ba the
cause. However, we would indicate that we are not opposed to the concept ol a
timetable for discussions and the provision of suitable material. lndeed, we fecl
that sufficient tine must be allowed and sullicient malerial provided if
discussions are to b satisfactory. Nevertheless, we are nol prepared o award
general and detailed provisions such as those set out in the union claini.

We apree with, and are preparcd 1o adopt the conclusions ol the NLAC
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Guidelines, that "the arrangements may vary with regard to the type and extent
of the change, or the needs of particular situalions”, particularly as our decision
extends beyond redundancy caused by technological change. In these circum-
stances, we will make only a limited award prescription refating 1o the procedurc
10 be adopted. This limited prescriplion is also based on the NLAC Guidelines.,
We will provide:
“Jor the pnrposes of the discussion the employer shall as soon as practicable
provide in writing to the employees concerned or their union or unions all
relevant information about the proposed terminations including the rcasons
for the proposed lerminations the number and categories of employees likely
to be affected the number of workers normally employed and the period
over which the terminations are likely to be carried out. Provided that any
employer shall not be required to disclose confidential information the
disclosure of which would be inimical to its interests.”
Notwithstanding the limited nature of this prescription, having regard to its
nature, we are prepared to exclude from the requirement to confer employers
who employ less than fiftcen people.

Criteria for selecting redundant empleyees

The ACTU also made claims which relate 1o the criteria for selection of
employees to be dismissed. It contended that it was important that relevant
criteria be clear and based on considerations of industrial fairness. [t divided the
considerations into two main divisions; the granting of preference 1o union
menbers and the way in which other appropriate criteria for selection s
determined.

In relation to the former, the claim was for preference in fetention in
employment in redundancy situations and also for preference in re-employment,
preference in access 10 benelits and in access to opportunities such as training,
relocation and redeployment. The claim was supported by the need to ensure
that the ACTU scheme for the better managenient of redundancies will be
effective. 1t was claimed that a significant number of federal awards already
contain provisions for preference in retention and that the Commission should
grant the claim to strengthen the capacity of unions 10 make a meaningful
contribution in the consultative process with respect 10 redundancies and the
introduction of change.

As o other criteria for the selection of workers for dismissal for redundancy,
the ACTU sugpested that these should be jointly deterntined by the cmployer
and the unions. It submitted thal gencrally the application of the fast on first oll
principle is an equitable system which has been included in some awards but il
has been recognized that, at least in some circumstances, it might be appropriate
10 take into account a range of matters apart from seniority. These additional
criteria include the need for efficient operation of the enterprise, the ength ol
service of the employees, the age of the employees, the family situation of
employees, ability, expericnce, skill and occupational qualification of individual
workers, and so on. The ACTU also claimed that where agreement could not be
reached on which of the various crileria were appropriate in particular
circumstances, then there should be recourse to other procedures which could
involve voluntary arbitraticn or recourse o industrial tribunals.

The CAl contended that an employer ought to be left free to select whom
he terminates in 2 situation where terminations need to be carried out. It claimed
that these was no logical or equitable reason why unions should be consulted in
relation to this matter and this is the more so where there are a number of unions
involved or where not all of the employces concerned are unior  -mbers. 1n
particular, the CAl contended that there is no reason why an eny : who has
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should bz preferred in a retrenchiment or redundancy situation over an emyployee
who has had fiftcen or more years service with the employer. The position s, Lhe
employers claimed, even further complicated where there are a number of unions
involved in a particular award.

Our examination of the cases indicates that a variety of factors are
considered by the parties and industrial tribunals in determining which eni-
ployees are 1o be terminated in redundancy cases including skill, expenence and
physical ability of emplayees to perform the work, union memibership, length of
service, and age andfor residual working life. There is no doubr in our mind that
the establishrment of eriteria and their application are appropriate questions [or
dlspussmn between the partics. As to the claim for preference of employment for
union members, the decisions indicate that preference is a matter which should
be dealt with on the particular facts of cach case and, if preference is to be
granted, the clause in the award should be tailored to meet the circumstances of
particular cases. Morcover, there is potential conflict between preference to
union members and the purpose of redundancy provisions, such as the
inconvenience and/or hardship associated with searching for another job andfor
the loss of compensation for non-transferable credits that have been built up. In
addition, it s unclear how a gencral prescription of preference (o unionists would
be applied in individual firms where, for instance, retrenchments may take place
across diffcrent classifications of employees and in dilferent sections or depart:
ments. In these circumstances, we consider that the criteria to be adopted in
relation 1o which ¢mployees should be terminaled in particular cases should
dcpcnc_j on 1he circumstances and particular facls of cach case and, il an award
preseription is appropriate, the form of any clause should be lailored accordingly.

Notice of termination

The ACTU called for a notice pericd ol at [east three months when
redundancy occurs through no fault of the employee. The reasons given included
the need 1o allow an employes time to adjust to a situation created by clisimissal
and also 1o give employees time 10 look for another job. The need Tor providing
reasonable notice periods is recognized in ILO standards, in legislztion and
practices in many comparable countries, and in the practice of some employers in
Australia, it was claimed.

Reliance was also placed on the “well established principle™ in redundancy
agreements and awards that workers in redundancy situations should e given an
extended period of notice, on the conditions which apply to Government
ciployment arcas, and on State legishition in New Soath Wales it South
Australia which provides that employers should give at least Uiree months notiee
of termination due to the introduction of automation. The ACTU also referred
to the clear indication in the CITCA Report that that Commitiee lavourcd o
special or exiended period of notice in redundancy situations.

The CAl conceded that periods of extended notice in redundancy siluations
may well be defensible where ordinary terminations can be carried out on one
week's notice. However, in circumstances where lengthy periods of notice or
payment i liew of notice are involved in respect of ordinary terminations of
cmr_)loy_mcnl there would be no basis for extending even Turther the pericds ol
notice i redundancy situitions. The CAl also clhiimed that there was no logical
basis for a request both lor extended notice and large severiance payments.

Seclion $8G of the New South Wales fndustrial Arbicretion Act 1940 and
s. 82 of the South Australian fndusirial Conciliation and Arbitration Act 1972
1983 prc_widc that where applications are made Tor award provisions relevant 1o
automation ey 's 1o whom notices of termination of service are o he given
chall rmmaives st Cthan threes manthe naties The vations nwdestrial rribunals
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have also recognized the need for additional notice in cases of redundancy due to
technological change and otherwise.

No standard has, however, vmerged from the various decisions of this
Comimission or other industrial authorities notwithstanding the requirements of
lhe New South Wales and South Australian Acts. Morcover, thicre have been
various types of notice; a fixed period of time, fixed amount plus a variable
period of notice relating to length of service andfor age, and in somc cases @
maximum period of notice has been sel. However, as staled carlier, a distinction
cxists between redundancies within the control of the employer {where planning
is possible and adeguale notice may be given) and those suddenly forced on the

employer (for which shorter periods of notice are often unavoidablc). [For this -

reason, we are nol prepared to award a minimum period of notice based on
standards granted in cases where redundancy is due to technological change or

other factors such as company merger and the like where it may be praclical to .

pive longer periods of notiee. Further, for reasons given carlicr, we are not
prepared to distinguish between the causes of redundancy in determining periods
of notice. .

Additionally, we have increased the ordinary period of notice on
termination of cmployment for cmiployees with a period of service and for older
cmployees. These increased periods of notice will apply to cmployees declared
redundant.

The existence of the award provisions in relation o consultation in matters
involving redundaney will also assist employees by giving them extra time 1o
adapt 10 the possible conscquences of being declared redundant. In these
circumstances, and in particutar having regard to the standards which will result
from our award in this maiter, we refuse 1his part of thie unions’ claim.

Assistance in seeking alternative emnployment

The ACTU also contends that we should award a number of provisions
designed to cnsure that the employer assists the employee (o find allernative

employment. It was claimed that there js a widespread recognition of the .

oblipation on employers to assist in finding alternative employment. In this
connection, reference was made to ILO Recommendation 166, the National
Labor Advisory Commitiee Guidelines of 1969 and 1972, the CITCA Report,
and ACTU and CAl policies. Reference was also made to the South Australian
Industrial Commission decision in the Mik Processing and Checse Erc.
Muanufacturing casc where it was decided thal there should be included it any
detailed prescription on redundancy an obligation on the employer actively to
offer, or to make reasonable cundeavours 10 procure, suitable allernative
employnient for redundant employees.

It should be noted that part of the claim is in general terms and does nol
specily, except by cxample, what aclion has 10 be taken by cmployers in Lhe
search for alternative employment. Presumably, the detail is 1o be left to the
cimployers to determine in consullation with the unjons. However, the ACTU
also claimed several specific provisions designed 1o assist those affected 1o Tind
other employment. These particular claims related 10 measures which would
minimize or avoid the necd for termination such as transfer to jobs clsewhere
within firms and, where neeessary, the provision of training and re-lraining for

cmiployees to ¢nable them Lo perform other dutics within the enterprise. Claims-

were also made for maintenance of income and payment of telocation expenses
where employees are transferred Lo other dutics within an employer's business.
The ACTU claimed that redeployment of workers is frequently used in
redundancy situations in order 10 avoid dismissals, that it was recognized in some
privale scctor redundancey award and agreement provisions, and that its
L dvimmtnnne e carnanieed in the 1878 nalicy of CAl on retrenchments, i the
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CITCA Report, and in the 1972 National Labor Advisory Committee
Guidelines, -

Under the heading *Retrenchment™ the NLAC Guidelines provide:
"E\'_cr)' ¢ffort should be made, consistent with the efficient operation of
business, to avoid retrenchment. I a reduction in the level of employment
seems likely as a result of the introduction of planned technological changes,
the cmplo‘ycr should accept responsibility 1o consull, and co-operate with,
union officials andfor other recognised employees’ representatives, in
working oul measures to avoid retrenchment.

For this purpose, some measures which have proved successful in the
past could be embraced in the consultations. They include the intreduction
of the changes over a period of time (so that natural labour turnover can
ab_:;orb those whosg jobs are becoming redundant and so those who arc
q_ﬁcclcd can bq lra_incd and retrained) and transters o other jobs within the
firm or organisation. It may also help in some circumstances to limit
overtime and reeruitment.”

We cnd_orsc those remarks by the NLAC and it is our view that these
matlers are indicative of the matters which should be discussed between the
partics in the conferences we envisage (aking place in rclation lo proposed
retrenchments. We are of the opinion that, in general, cmployers do (ry (o
minimize retrenchments and to accommodate the displacement effects in
relevant cases through natural wastage and re-training, and we do not think it
necessary, or d_csirablc, 1w make award prescriptions 10 cover these matlers,
How_cvcr. consistent with the remainder of our decision, we are prepared o
provide that where an employce is transferred to lower paid dutics because Lhe
employer no longer wishes the job the employee has been doing, done by anyone,
_[hcn the employee should be entitled to the same period ol notice of the change
in cxr]ployment as he would have been entitied 1o if hisfher employient had been
[c‘rllnmatcd. Alternatively, the employer shall pay to the employee maintenance
ol income payments calculated to bring the ralc up to the rate applicable wo
his/her former classification in lieu thereof.

Claims were also made for the employers 1o assist those alTected to Tind
cm.ploy'mcn[ witl other cmployers when retrenchments arc necessary. These
claiins included a particular claim that employees should be granted time ofT with
pay to seck new employment. It was claimed that this was parlicularly important
because redundancy often involved a number of workers being dismissed at the
sume time and, in these circumstances, ihe job of finding new cniployinent might
bz more difficult, and might be a more lengthy process, for lhe workers
concerned. Support of this claim was derived from the NLAC Guidelines. lh;‘.
CITCA Report and the positions in the United Kingdonm and lreland, and in a
number of decisions of industrial tribunals. ‘

) ‘Thc AC_TU.cIaimcd also that the employer should be required 10 notily the
CLS of terminations. The ACTU supporied this claim by relerence to: '

(a) ILO Recommendation {66 which requires an cmployer to notify the
competent authority “as carly as possible™ of contemplated terminations for
reasous of an ¢conomic, technojogical, structural or sinilar nature:

(b} the United Kingdom Ewmployment Protection Act (978 requising
notification to the Secretary of State for Employment of certain redundancics; ’

(¢ NLAC Guidelines recognizing the need lor CES involvemenlt o .'|;s.isi
workers 10 [ind new jobs; ‘

.(d) CITCA remarks recommending carly notification by cmployers of
rossible retrencliment to the CES; )

_ (c)_ 5. 886 of the New South Waules Act and s. 82 ol the South Australian
legislation which contemplate amward provisions requiring notification by enm-
ployers 1o relevant public authorities; )
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and the

(f) recognition of the need 1o inform relevant public authoritics in both the
ACTU and CAL policics.

The employers conceded that both these claims were indicative of proper
management practices but, in line with its general argument, the CAl opposed an
obligation being imposed on ¢ach and every employer respondent 10 the award
by the insertion of clauses in the terms sought by the unions.

The terms of the NLAC Guidelines include the following:

“[f retrenchment is unavoidable, employers should accept the responsibility

of assisting those affected to find other employment. There are a number of

ways in which employers can do this.
Employers should provide the employees concerned with as much notice
of termination as practicable. Frequently employers should be able o
give quite long notice of termination.

Al the carliest possible date the employer should see that the
Department of Labour and National Service is informed of the likelihood
of any retrenchment at the establishment. Subsequently, the Common-
wealth Employment Service should be given the opportunity to inferview
the employees coneerned, gither on the premises or in District Employ-
ment Offices so that cfforts can be made before their notice of
termination expires to find them alternative employment.

So far as practicable the employer should permit employees who are
under notice of termination of their employment to attend intervicws for
other jobs without loss of pay. Indeed some employers have gone further
than this and have contacted employers in the same industry, or in the
same locality, about employment opportunities for those 10 be
retrenched.

Employers should make every offorl 1o make the retrenched
employces aware of the communily services available 1o them, especially
those which offer assistance and advice about training and employment.”

A number of decisions of industrial iribunals have held that it is teasonable for
an employee under notice 10 be given some Lime off work to ook for alternative
employment, However, condilions have been impoesed requiring the making of an
application to the cmployer beforchand and limitations on the tinie Lo be granted
have been imposed.

In the eircumstances, we arc prepared 10 provide, in an award, that on
application an employer shall grant up to one day off without loss of pay during
cach week of notice so that an employee can seck other cmployment. AS
indicated earlier, we have also been prepared 10 extend this provision 10 cases of
ordinary termination at the initiative of the employer. Further, wc have decided
that the employer should provide the CES with a notification of proposecd
sedundancy together with necessary relevant information at the earlicst possible
date. Additional claims for assistance in finding employment were that an
employer should supply training facilities or pay location expenses where ihese
would be necessary 1o allow employees 1o obtain suilable alternative cmployment
with another emplayer. The ACTU claimed that employers had an obligation, in
appropriate circumstances, 10 supply training opportunities for employecs o be
dismissed and claimed:

(a) thal in some cases, for instance, because of the remote locality ol an
employer's business or because of the particular skill of employces or employ-
nient conditions in a particular arca a worker will have to move in order 10 find
suitable alternative employment;

(b} that it would bc necessary for such compensation to te in the form of a
lump sum calculated and payable at the time of termination; a~ '
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{c) conceded that these factors may need to be considered in the context ol
specific redundancy situations.

It was claimed that provision should be made for travel costs with respect 10
an application for a job in a new lecality and the cost of taking up a new iob
including the estimated cost of removal of houschold effects.

These claims were opposed because, it was said, the employer's obligation 1
an employec stould cease when the employee is no longer employed. 11 was also
claimed 1hat the cost of relocation and the cost of retraining for outside
employment, in the event that they are necessary, is 8 matiet of social policy
rather than industrial policy and it is unfair and unreasonable to expect
¢mployers (o bear the costs of these objectives, whether they be socially desirable
or nol. The CAl also pointed out that it may be al the option of an cmployze o
1ake onc or more of a number of jobs that are offered and that it would ke
impossible to tell at the termination whether relozation expenses will be involved.
A similar argument would apply o re-training expenses for outside employment.

We agree with the employers that the problems of redundancy should bz
shared by the community and although we are of 1he opinion that, in isolated
cases, it may be appropriale for employers Lo provide relocation expenses andfor
re-training, we do not believe that it would be appropriate in many cases having
regard to other aspects of our decision. These matters should be considered in the
circumstances ol individual cases.

A Turther claim was that priority in re-cmployment should be granted when
an employer recruils workers with the same or similar qualilications. Reliance
was piaced on 1LO Recommendation 166, the accepled practice in a number of
countries and the provisions of a number of redundancy awards and agreements
in Australia. 1t was also claimed that this priority should not bz limited 10 2
particular period of time after retrenehment.

The CAL did not dispute the desirability of re-employing employecs
wherever possible but argued that the malter should be considered in each
individual case and it is not appropriate that it be the subject of a general order ol
the Commission.

The Queensland Government also commented on the provision claiming it
was uncertain in operation and arguing that it is difficult 1o draw a certain and
manageable provision in respect of priority in re-employment.

Again, we are of the opinion that this matter is best dealt with having regard
10 the circumstances of each case. We are in agreement with the genzral 1enor of
the ACTU submissions but we are unable, on the argument presented, to dralt a
suitable provision to apply to alt cases of redundancy. We would, howewver, give
the unions a reservation to allow the re-raising of this matter during the course of
the award.

Redundancy pay

Tie ACTU claimed that any general standards established without pro
vision for a reasonable level of redundancy pay would have little significance in
providing greater redundancy protection for workers or in providing a better
scheme for the management of redundancies. The ACTU maintained that the
question of severance [y is often at the centre of industrial dispules with respect
to redundancy and 18 of major concern 10 workers in redundancy situations. It
relied on 1LO Conventions and Recommendations and on (he severance pay
cntitiements provided [or in legislation in a number of comparable countrics such
as the United Kingdom, France and freland and in colleclive apreements in other
comparable countrics. 1t claimed that severance pay is essential to compensale
workers for the many losses that they sulfer and relied on the fact that employers
have provided, and industrial tribunals have awarded, compensation i the lorm
of severance nay. 1t claimed that in an overwhelming number of cases when
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workers are dismissed due to redundancy there are a number of losses suffered
and contended that compznsation can be provided for a varicty of purposcs
including:

{a) indemnity for the loss suffered as a result of dismissal not due (o the
fault of the worker;

(b) in recognition ol past services;

{¢) as income maintenance during any period of unemployment following
loss of a job; or

(d} to compensate the employce for {eave entidements which would have
accrued if not for dismissal.

The ACTU refersed to the dual hardship/compensation principle adopted by
Mr Deputy President Isaac in the Qanras Navigators casc (19711 140 C.AR.
1072, which was referred to with approval in the Municipal Qfficers (Sowth
Australia) Award proccedings and to the Food Preservers” Union v. Wattie Pict
decision. 1t contended that although the degree of hardship suffered will vary
from worker to worker according to individual circumstances, it is possible Lo
identify certain common losses or hardships and that, even under the ad hoc
approach, in the overwhelming majority of cases, tribunals arc not able to take
into consideration the individual circumstances of cach employee alfected and 1o
provide compensation accordingly. The ACTU described the ¢lements of
hardship or losses comnion to most employees as:

{a) the loss of sccurity of regular and continuous cmployment or
“frustration of job continuity™;

b} passible loss of earnings and of fringe bencfits;

{c) problems and uncertaintics produced by compulsory change of jobs,
such as the problem of finding and retaining suitable alternative employnient;

(d) loss of the employee’s investment in hisihier job especially for long lernm
cmployees who might have foregone other opportunitics in the continuous
service ol their employer; and

(c) loss of seniority.

The ACTU claimed that other factors such as industrial relations consider-
ations, including the present slandards of redundancy pay in awards and
agreements, and the problems of finding alternative employment “in the current
cconomic circumstances” should also be taken into account.

Reference was also imade to the CITCA Report view that:

“The financial compensation for retrenchnient should be based on ape and

years of service and should be designed 10 compensate an employee who is

forced 1o leave the firm through no fault of his or her own for such built up

‘credits’ as:

— accrued fong-scrvice leave and other benctits where such benefits
cannot be transferred and for which no cash compensation is alrcady
grven

— the employer’s contribution to any supgrannuation or pension schene
to which the employee had entitlement .

— seniority (the individual would usually be cxpected to starl in a new
cnlerprise at the boltom of any salary scale) and other intangibles.”

but it was argued that this view of the matiers to be taken into account was (co
narrow and did not take into account the need for any gencral award standard to
have regard Lo existing standards in redundancy agreements.

The ACTU further claimed that redundancy pay should be the entitlenient
of all workers with an expectation ol continued employment and should not bhe
restricted to workers in so-called carcer industrics. Jt maintained that the carcer
nature of employment may have relevance to severance pay; not to the questicn
of entitlement but to the issue of quantuni. The ACTU recognized that the level
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of compensatio.  claimed may need to be established over time in the context
of gencral award standards and claimed, as a basic first step, two weeks pay plus
two weeks pay per year of service with ao qualifying period. It contended that
the best guide 10 establishing a severance pay standard is Lhe standards already
cstablished in federal awards, in recent agreements, and in recent decisions of
industriad tribunals.

in particular, it referred to:

(@ the Coal Industry Tribunal standard established in the Coal Mining
{nclustry (Engine Drivers and Firemens) Award 1982 on 28 January 1983

(b) in Re Stee! Works Employees (Broken Hill Proprictary Corpiny'
Limited) Award,

{c) in Re Shop. Distribuiive and Altied Employees” Association, New South
Wales v. Myer N.S.W. Limited judgment of Mr Justice Fisher on 1§ August
1983 in the Industrial Commissian of New Sauth Wales (1983) 7 LR. 300: and

() the Clothing Trades Award decision of Mr Commissioner Cox.

The ACTU does not consider it appropriaie at this stage, in the conlext of
general statements, Lo relate payments 10 age tecause:

(@) this may acl as a disincentive to the employmient of alder workers thus
adding 1o existing difficulties for those workers in finding cimployment;

{b) scales based on service tend to provide higher levels of compensation o
older workers; and

{cy selection critcria would allow special measures o be taken to protect the
jobs of older workers.

In addition 1o the CAl obicciions based on ils support lor an ad hoc
appronch, which we have already dealt with, the CAl submitted Lhat 1t cannol
and should not be assumed in the Australian context that every employee has @
job in some establishment for life and is cntitled to severance paymenls every
time his employment is terminated. It claimed that sciiority and inlangiblce_; are
not really a common feature of Australian employment and thal it i5
nappropriate 1o compensate for them in a general way as (e ACTU asks.
Further, it referred to the different circumstances which can occur i particular
cases such as where @ transmission of a business lakes place or where
superannuation schemes exist. 1n particular the CAT referred Lo the fact that
many employers at considerable cost 1o themselves cover their employees Tor
superannuation and that almost all superannualion schiemies in Australia contam
provisions which provide redundancy benefits that are more generous than
benefits on ordinary termination.

There is no doubt that there is hardship necessarily inherent in redundancy
situations but we have provided for extended notice on termination of
employment and we have imposed obligations on employers which will assist
employees in finding alternale employment. In these circumstances, it is arguable
thal the employer should not be required to do more. Redundaney caused
taemployment is no different from uncimployment due to any other event anel,
through legislation, the community at large accepts the burden ol paying
unemployed persons ainounts determined appropriate. However, the material
examined by the Commission indicates that many different licads ol loss or
damage have been considered relevant in madlers inveolving the assessment of
redundancy pay. The Full Bench said in the Clerks (Oif Companies) cuase which
related 1o the introduction of computers that ... justice can be done 1o the
crployees conceriied by compensation if the emiployers are unable to keep then
in cmployment™. In the Helicopter Pilors case {19681 122 C.AR. 9510 the
tribunal atmed at “determining ‘a reasonable compensation’ for a variety of
maiters including the degree of hardship likely 1o be sulfered by way of loss of
accumuliated benelils of service, lost opportunity ol other and more scoure
ciployment and cost of movement; while those same matters were Litken ITAITS
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account by the Deputy Public Service Arbitrator in the Snowy Mounrains case
49 C.P.S.A. R. 829, where the Arbitrator referred to his task as being to alleviate
or remove a hardship. In the Stockron Ferry case the Fuli Bench spoke of fixing
a ‘... solatium or consolation for a situation which has arisen because things
were not what they used to be', In the Qantas Navigators case the tribunal
expressed the view that an approprizle basis for determining a readjustinznt
allowance was to be found in ‘the dual hardship-compznsation® principle. [n the
John Lysaght case (1973} 149 C. AR, 846, the Full Bench saw its ask as being
‘to determine whether the compensation provided was adeguate in all the
circumstances' and it mentioned such compensable items as loss of wages,
removal costs and, in the case of employees in their sixties, the provision for early
retirement.”

In the Watie Pict case Justice Gaudron was persuaded to award severance
pay “to mitigate the hardship necessarily inherent in retrenchment of employees”
and she referred in particular to the financial hardship or fear of it caused by an
interruption 1o employment, the disruption to a worker's routine and soetety, and
social contact and the compeunvc disability of long term employees “as a resubt
of opportunities foregone in the continuous service of their employer”™. In the
Clothing Trades Award case WMr Commissioner Cox indicated that “there is a
need to compensate employees for the loss of their jobs™ and in the 7rustee
Qfficers Award proceedings (Print [F2732) Mr Commissioner Neyland said that
the particulars of the case warranted the Commission “moving o protect the
interests of officers employed by the company” because, as the majority decision
on appeal said (Print F3151} “their fegitimate expectations came to an abrupt end
through no fault of their own”

In these and other cases, in determining a level of severance payments a
wide range of factors have been identified as relevant sueh as age, seniority,
period of notice, availabtlity of alternative employment, compensation already
avatlable 10 the workers, benefits forgone, and the reasons for retrenchment.

In overseas publications the purpose of redundancy pay has been expressed
in a more limited way, akin to the views cxpressed in the CITCA Report
previously referred 10. For instance, in the publication “Workforce Reductions in
Undertakings” edited by Edward Yemin, which deals with policies and measures
for the protection of redundant workers in seven industralized market cconomy
countries, the author concludes:

“Severance allowance payable at the time of termination of the employment

relationship appears generally to be intended more to indemnify workers for

the loss of their jobs or 1o compensate them for past services than to provide
income protection during unemployment (since it is payable whether or not
unemployment ensues and is generally proportionate to length of service),
although it no doubl in faet serves an income maintienance function during
any period of unemployment that arises.”
In the survey of the effects of the Redundancy Payments Act {(United Kingdom)
carricd out by the Department of Employment (United Kingdow) the aim ‘ol
redundancy payments was set out as follows:

*The purpose of redundancy pay was to provide compensation to the

worker for 1oss of job, irrespective of whether it leads (o any unemployment.

The losses which the individual may suffer as a consequence of redundancy,

such as loss of sccurity, possible reduction in earnings and {ringe benefits

and the uncertainty and anxiety of changing jobs, may alt be present in the
redundancy s:luauon even if he has managed 1o find anotlier JfJb
immediately.”

The CITCA Report suinmarizes the elements in monetary compensalion for
retrenchment as:

“— compensation for non-transferable ‘credits’ that have been built up,
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such as: accrued benefits like sick leave and longservice leave; loss of
seniority; and loss ol the employer's contribution o pensipn or
superannuation

— compensation for the inconvenience or hardship imposed and
assistance o the retrenched emiployee to make the change, with aims
such as: to actl as temporary income maintenance while the retrenched
employee searchds for another job; and 1o allow for the possibility of
retraining or relacation 10 take up a new job

— an element that has a compensation component 1o the extent that it
may allow the retrenched employee 10 take a share ol the benehits that
the employer expects from the change, and in which, if still employed,
he or shc could expect to share; alternatively, this element might be
considered as the price of industrial peace.”

Having repard to the other aspects of our decision and having regard 1o
what we have said about the existence of, und reason for, unemployment benefits
we do not believe that the primary reason for the payment of severance pay
relates to the requirement to search for anothier job andfor to tde aver an
employee during a period of unemployment.

Furthermore, we do not believe that it is appropriate, having regard (o the
cquity considerations and thie fact that we are prepared to make the redundancy
provisions effective in all cases of redundancy no matter what the cause, 10 have
regard to the third consideration refecred ta by CITCA.

We prefer the view that the payment of severance pay is justifiable as
compensation for non-transferable credits and the inconvenience and hardship
imposed on emiployees. In this respect we agree with the conclusions contained in
the CITCA Report but would indicate, at this stage, that n fixing the guantum
wu have been prepared 10 take into account the standards established in recent
decisions of this Commission and the State Industrial Tribunals.

We are aware thal extended notice, which we have granted, will not be
sufficicnt to ensure that all employees find alternative employment and we are
aware that these provisions will not solve the problems of the chronically
uniemployed. However, these must remain, in our view, primarily a social rather
than an industrial responsibility. Nevertheless, as we have indicaled carlier, it
would be misleading to assume that success in obtaining a new job indicated that
an individual made redundant had managed to recover the security built up over
years of service in the redundant job and we are prepared (o grant severance pay,
in addition to the measures we have awarded to assist employees o find
alternative employment,

We are prepared 1o have regard (o length of service in determining an
appropnate quantum but, for the reasons outlined by the ACTU and bewituse the
problems of age on the evidence before us are related more towards the attempt
to find alternative employment, we have decided not 1o provide for age related
payments. Of course, indirectly, older cmployees will Lznelit Trom o scale of
payiments based on years of scrvice.

In he course of its submissions the CAl referred to a number of particular
circunstances whicly, in its view, made the ad hoc approach 1o severance piy
more appropriate than a general prescription and, as indicated carlier. all those
supporting the unions' claim did concede that it should be open to the parties o a
particuiar dispute to establish that circumstances exist which would warrant a
departure from the standard fixed in this decision.

Furthermore, we have decided that in determining the circumstances in
whieh severance pay should be granted and the quantum of severance pay we
should award for reasons of equity and industrial justice, we should pay regard o
the most recent decisions of this Comnussion and other industrial tribunals.

An examination of this Commission’s reasons for decision and the decisions
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of various other industrial tribunals make it appropriate o conswer in whal
circumstances our general prescription should be departed fron.

In particular, we have had regard to the:

() Ailk Processing and Cheese Manufacturing Erc. (Appeal) case {(1978)
45 5.A LR, 902} redundancy clause;

ih) decision of Mr Justice Fisher Re Employment Protection Act,

() decision of Mr Commissioner Neyland in the Trustee Qificers Award
case which was confirmed in substance on appeal by the Full Bench; and

i) decision of Mr Commissioner Cox in the Clothing Trades Award case.
All of these awards have restrictions placed on their applicability either by the
terms of the legistation in accordance with which the decision was made or as a
result of the deciston.

The decision of the Full Bench in the Ak Processing and Cheesc
Manufacturing Etc. (Appeal) case did not grant severance pay (o scasonal or
casual employees.

The decision of Mr Justice Fisher was made in the context of the
Employment  Protection Act which  requires notice andfor reasons  for
termination to be given to the Registrar in certain instances. In addition o an
cxemption from notification and the giving of reasons for tcrmination where
severance payments are made at the rate prescribed by Mr Justice F!shcr in his
deeision of 29 July 1983, there are cither exemptions from, or limitations on the
Act’s application to:

{a) employers who employ less than {iftcen cmployees;

ib) terminations made in consequence of misconduct on the part of the
employec;

(€) casual employment;

@) employees not continually employed by the employcr for at least twelve
months; :

(e} persons who remain ¢mployees when a business undertaking or
establishment, or part thereof, is transinitted from one employer o another,

() cmployees covered by an award or agreement which already includes 4
pravision for severance pay;

() employees engaged for 4 specificd period or task;

{h) employees engaged for a trial period;
and

{i) where termination is pursuant to a policy which requires retirement at 2
specified date, where the policy has been in cxistence for at Icasl.lwclvu months
and where the employee has been appropriately notified of the policy.

Furthermore, the decision of Mr Justice Fisher applics enly to terminations
due o economic grounds. Terminations due to “scasonal shifts in markets, loss of
contracts or changes in contracts not relating 1o recession, changes in molel or
product, shilts in marketing cmphasis™ and the like are not included and cases
involying “retrenchiments due o technological change” and “retrenchments due
to company reconstruction, miergers and takeovers” are expecied to be dealt with
“on the particular merits of the case rather than by way of broad prescription”.
Further, the decision would not automatically apply in industries which
contemplate intermitiency in employment where the rate includes a specific
factor to compensate for following the job.

The legislation also provides for an employer to request the Commission Lo
take into account “the financial and other resourees of the employer concerned”
and the “probable effect the order, il nade, wiil have in relation 1o the
cmiployer”,

Mr Commissioner Neyland’s decision in the Trustee Gfficers Award casc,
and the decision of the Full Bench on appeal, did not provide scverance pay for
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cmployees whose eimployment was transferred (o another trustee company. Mr
Commissioner Con's decision did not provide for competisation Tor employees
terninated on account of malingering, witful neglect of duty or misconduct,
casual employees, or employees offered contimity ol employment with the
company in the same employment category if the employee was oot required to
shilt hisfher place ol residence. In addition, Mr Commissioner Cox's decision
provided special arrangenients for employees approaching their normal retire-
ment date.

Similarly, other decisions granting severance pay have been limited in their
application.

We have already decided that our decision wil apply 1o redundancy,
whatever be the cause, and we have decided that there should te a right to have
the jeneral prescription varied, by order of the Comimission, where smployers in
particular cases argue that they do not have the capacity to pay.

Our reasoning in these proceedings, other decisions of this Commission and
various decisions of other industrial authoritics, are also inconsistenl with the
general severance pay prescription being granted where termination is as a
conscquence of misconduct, where cmployces have boen engaged for a specitic
jab or contracl, 1o scasonal and/or casual employees, or in cascs where provision
is contained in the calculation of the wage rates for the itinerant nature of the
work. In addition, we are of the opinion that where terimination is within the
context of an employce's retirement, an employee should not be entited to more
than heishie would have carned if hefshe had procecded o normal retirement.

Furthermore, we believe that an employee should not be entited to
severance pay immediately but that some period of time should clapse before any
entitlement accrues. The lenpth of this period is a matter for judgment and has
been variously determined as twelve months, Lwo ycars or five years. All the
decisions to which we have particularly referred in this part of our decision
require 2 period of twelve months continuous service to elapse before there is any
entitlement to severance pay, except the Milk Processing and Cheese Manuifuc
turing Ete. (Appeal) case which required a pericd of [ive years continuous service
before any severance payment is made. We have decided that for empioyees with
less than onc year's continuous service the general obligation on cimployers
shouid be no more than to give relevant cmployees an indication ol the
impznding redundaney at the first reasonable opponunity, and to take such steps
as may be reasonable to Tacilitate the obtaining by the employces of suitable
alternative cmployment. This restriction wiil, in mosi cases, ensure that
cmployees engaged on a trial basis do not become entitled 10 severance pay.

Two particular instances, which the employers argucd might widranl an
application Tor relief from the obligation to pay the general prescription, which
were brought to our attention in the proceedings were when an cmiployer obtains
acceptable altermative employment for the cmployce, and where employees
receive the benelit of superannuation schemes on retrenichment.

We do not wish 1o prevent an cmployer making an application to be
excemipted from the general preseription pursuiant 1o this decision in cases where
an employer obtains acceplable alternative cmployment for an cmployee bul we
would point oul that, in our decision, severance payments are not made for the
purpose of assisting employees (o find alternative employment. Where such an
application was madc it would be important to consider whether previous service
with the previous cmployer was recognized as scrvice with the new employer.
However, we would make it clear that we do not envisage severance payments
being made in cases of succession, assipnment or transmission of a business. We
intend to provide for trunsmission of employment in terms similar to cl. 5(5) of
the Metal industry (Long Service Leave) Award (1976) 183 C.A.R. 67.

As to the relevance of supcrannuation schemies to our decision we agree



76 AUST. CONCILIATION & ARBN COMMISSION [1984

with the majority of previous cases that payments under such schemes cannot be
ignored, especially in cases where a superannuation scheme has a specilic
provision whereby full payment s made on redundancy occurring.
Superannuation entitlements form an inescapable part of retrenchment and
dismissal situations and payments such as those previously referred to form part
of the very situation which, it is said, gives rise (o the need for retrenchment pay.

In both cases we would alflow an employer to apply for relief from the
obligations for payment which may be granted on such terms as to the
Commission seem just. We would also make it clcar that, in cases similar to that
the subject of an application by Tubemakers of Australia Limited and
Commonwealth Steel Company Limited in these proceedings, where it is
necessary 10 seek an exemption from the general prescription, thal exemption
should be granted. In the two steel plants at Newcastle the majority of
production employees are covered by New South Wales Steel Industry awards
whereas the minority of employees, mainly maintenance employees, arc covered
by the Metal Industry Award. Each company desires to deal with its worklorce
in the steel establishments as one workforce and according to common standards.
The relevant unions agree that an exemption would allow common standards 1o
apply. Accordingly, as requested, we have decided that this decision will not
apply to Tubemakers of Auvstralia Limited and Commonwealth Steel Company
Limited.

In the circumstances, we are prepared to decide that an employve whose
employment is terminated due to redundancy shall ke entitled to the following
severance payments in addition (0 the extended period of notice of termination
prescribed for ordinary lermination:

Service Severance pay
Less than one year nil

More than one but less than two years 4 weeks’ pay
More than two but less than three years 6 weeks' pay
More than three but less than four years 7 weeks’ pay
More than four years 8 weeks' pay

“weeks pay™ means the ordinary tme ralte of pay for the employee concerned.

Leave entitlements

The ACTU claimed that in addition to severance pay employces dismissed
through no fault of their own should be entitled to compensation for the loss of
their leave entitlements. It claimed that the need 1o provide compensation
these circumstances is recognized in many redundancy agreements and awards
and is also recognized in the CITCA Report's recommendations. 1t further
claimed that an employce does not receive the benelit of the annual leave loading
that he would have received if he had continued in employment and taken the
period of annual leave.

An employee may also lose the benefit of any accrued sick lfeave becausc
hefshe has not used the accrued sick leave entitiement. 1t was claimed that this
was a quantifiable loss which can be identified and which is clearly due to
dismissal where redundancy occurs. It was claimed that because of this inequity
provisions have been inserted into a number of awards to allow portabilily of sick
leave or to provide payment for all unused sick leave in retrenchment situations.
[n addition, through no fault of their own, employees are prevented from
conlinuing to accrue the service which will entitle them to either pro rata
payment or to the provisions of long service leave.

The employers claimed that annual leave loading is regularly not made
applicable 10 proportionate leave on termination and relied on a recent Full
Bench decision in the Foad Preservers” Award 1973 (Print FG1¢1) which has
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confirmed this view. The employers also claimed that sick Icave is an entirely
differeut concepl 10 annual lcave and long service leave as (0 1s there as ameans
of protecting the employee who gets ill. 1t is not generally portable and there i
no reason why an employer sholild be saddled on termination due to redundancy
with a cost which he would not have had to bear on an ordinaey termintion and
may never have incurred at all. They relied on a decision in the Federated
Ironworkers' Associaiion of Austratio v. Ausiration Carbon Black (1979) 230
C. AR, 206 1o the effect that sick leave was not intended to afford a general right
lo paid absences from work in the same way as annual leave and long service
leave,

As to long service leave, the employers claimed they already face heavy
payouls on termination and they opposed payment of pro rata long service leave
ot termination on this ground. They also claimed that 10 reduce Lhe qualifying
reriods for entitlement ta long service leave provisions merely mieans thal leave
loses its character as a reward for long service and bzcomes another Torm of
monetary compensation credited annually.

The Queensland Government also submitted that the Commission should
not graft alteraltions onto an arca which is essentially a matter of State law and
the Commonwealth referred to a Full Bench decision which refused (o grant a
claim lor the payment of pro rata long service leave under the Food Freservers’
{Long Service Leave) Award 1964 on 5 April 1979 (1979) 219 C.A.R. 764

As previously mentioned, the loss of service towards lonyg service leave
entitlements, sick leave and annual leave loading have been taken into account
by us in reaching our decision that a general standard of severance pay should
apply. To add 10 this general provision specific payinents for these factors would
Le a form of double counting. In addition, we are of the view that none of the
claims have merit except as part of a general claim for loss of entitlements due to
redundancy.

Numerous decisions of this Commission and other industrial tribunals make
it clear that sick lcave should be regarded as a contingent right analogous (o
insurance. 11 is meant to provide for periods when a worker is ill and it would be
wrong in principle to deterimine that this accumulated safeguard against loss of
wages during an employee's working life should be turned into a cash payment
on termination ol employment.

The same can be said in relation to long serviee leave; the purpose is
different to that of severance pay as is indicated by the FFull Bench decision
regarding the Food Preservers (Long Service Leave) Award 1964 where the
Commission said:

“"We do not believe that the lonp service feave provision in tns Award

should be manipulated for such a purpose. The long service leave stiundard

should apply uniformly to all respondents to the Award and, except in very
special circumstances, that standard should also be in line with what the

Commission has awarded i private industry generally.

The purpose of lang service leave is different (rom that of severanee

pay. The former, as its name implics, is a reward for long scrvice o a

particelar employer. The question of the appropriaie qualilying period is. ol

course, o natter of judgiment in the light of pencral communuy values and

economic considerations. The essential purpose of retrenchment allowance
is to compensate for hardship to the employee caused by the frustrition of
job continuity and career expeetations. The amount of compensation ¢an be
determined fairly only by reference 1o the particular circumstinces of each
case. The long service leave provision should, therefore, not be adjusted to
the variable requirements of retrenchment allowances.

It is true that (requently parties bave negotiated retrenchment allow-
ances which have as @ component pro-rata long service leave. But what in
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the course of negotiations parties do by way of expediency to scttle disputes,
should not be applied by the Commission il its principles are compromised
therehy.”

In these circumistances, we are not prepared to add to the general level of
severance pay that we have awarded, additional payments for the Joss of leave
entitlements. We emphasize that such matters are the fundamental justitication
for, and comprehended in, the level of severance pay we have granted.

The ACTU also made claims which relate (0 an employee under notice of
termination who wishes 1o leave, for example, where an employee has found a
suitable job and is required to take up that job early. It was claimed that such an
employee should be granted the benefits of any redundancy provision beceusc to
restrict him/her would discourape workers from finding and laking up other
employment opportunities and that the early departure of employees in a
redundancy situation will often make litthe difference 10 employers. It was also
claimed that this would be consistent with the tenor of a number of awards and
agrecments.

Having regard to the reason for our grant of severance pay, subject to the
right of an employer to seek a variation if apprapriate circumstances exist, we are
prepared to grant this part of the ACTU claim. We would ¢mphasize, however,
that such an employee would not be entitled to payment in lieu of notice in such
circumsiances.

Income maintenance for redundant employees

The ACTU also claimed that where employees declared redundant can only
find alternative employment at a lower wage, or cannot find olher employment,
and the employees have 10 rely on unemployment benefits, the employer should
provide a period of income sccurity Jor a time after retrenchment. Such a
payment by the employer would, so the ACTU claimed, enable workers to spend
time and money on searching for a suitable job and it would also provide a
supptement to the low unemployment benefits that are availabie through the
social security systemi. It was claimed that such an income maintenance scheme
was recognized in a number of comparable countries and in the CITCA Report
recommendations. It was also recognized that, for the ACTU scheme 10 work, a
degree of guess-work as (o the likelihood of the loss of income and the period of
the loss would have Lo occur.

The CAl opposed the claim on the basis of the “astronomical cosls o
employers” and because, it claimed, the provision would operate as an incentive
for an employee not 1o look for alternative work in the full knowledge that for
the next twelve months his/her income will be maintained at the expense of the
employer. ’

We have already decided that additional notice should be granted to assist
dismissed employees 1o find alternative work and we have provided for the
employer 1o grant other limited assistance 10 employees declared redundant for
the same purpose. An additional and separate provision would involve double
counting.

We also agree with the employers that, if granted, this additional ciaim
would impose 1oo great a financial burden on them and would zct as a
disincentive bath to cmployers and employees. Further, we would agree with the
CITCA recommendations. The burden of assisting employees who lose their jabs
should not fall solely on employers. The responsibility is, in part, a community

s e IIMee acdl far thic reaean ae well 28 the oraclical nroblems associated
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Appendix “AT

Log of Claims re¢ job protection:
A, Introduction of Change
B. Termination of Employment
C. Redundancy
lotroduction:
. Tubles:
— Mean Duration of Unemployment
\Source: ABS Catalogue No. £203.0]
— Average (Mean) Duration of Unemployment by Age
[Source: ABS Catalogue Nos. 6204.0,6203.0)
— Unemployment Duration, All Persons
Source: R. G. Gregory, “Work and Wellare in the Years sl
Australian Economic Papers, December 1982, p. 230}
— Industria! Disputes Duc to Managerial Policy
|Soterce: 1975-80 — ABS Catalogue No. 6101.0
1981482 — ABS Catalogue No. 6322.0 (September quiv
1982 ligures not then published)|
. ACTU Palicy:
— Working Conditions Policy Decision (ACTU Cireular No. 39971981
— Policy Decision: Technological Change |ACTU Circulur]
Technological Change in Australia:

— Volume One: Technological Change and its Consequences Report of
Committee of Inguiry inta Technolagical Change i Austrai [CT71
Report]

[LO Convention 158 and Recommendation 166:
1., Summary ol Convention and Recommendation
2 International Labour Conference Canvention |58 concerning Termina
of Employment al the Initiative of the Employer
1. internutional  Labour Conference  Recommendation 166 concel
Termination of Employment at the Initiative of the Employer
ACTU Clamm:
A. Termination of Employnent
B. Introduction of Change
C Redundancy
ACTU Claim — Amendments to Exhibit B3
50 Major Federal Awards — Provisions Relevant to ACTU Claim:

— Estimate of Number of Employees Covered by 50 Major Federal A
as a Proportion of all Employees Covered by Federal Awards
[Source: ABS, The Labour Force, February 1983, Cataloguz No. 67

ABS. Employees Allected by Awards cie Austrafia Miin
Catalogue No. 63]5.0]

— 50 Major Federal Awards — Award Provisions:

Australian Workers' Union Construction and Maintenznce Awand
— Print F05585, DO700

Bank Officials” (Federal) {1963) Award — Print 84291

Building Construction Employees™ and Budiders Labourers” Awind
— Print E9808, 1599, D&307

Business Equipment Industry (Technical Service) Award 1678 —
7070

Then " cemintaes and Ininere Award 1967 — Print DE91

[ =}
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Clerical and Salaried Staffs {Woo! Industry) Award 1977 — Print F1752,
D6122

Clerks {Domestic Airlines) Award 1978 — Print E3858

Clerks (Finance Companies) Award 1952 — Print 9497

Clerks (Ol Companies) Award 1980 — Print 157000

Clothing Trades Award 1982 — Print E1647

Dry Cleaning Industry Interims Award 1980 — Print E6068, E3551, ~

B5550

Engine Drivers and Firemen'’s (General) Award 1968 — Priat BY728
Federal Meat Industry Award 1981 — Print 9006

Food Preservers’ Award 1973 — Print FOB0D7, C3146, C7134, C703
Footwear — Manufacturing and Component — Industries Award 1979
— Print D§962

Ford Australia Vehicle Industry Award 1978 — Print D383

Furnishing Trades Award 1981 — Print E9473

General Motors-Holden's Limited {Part |} General Award 1982 — Print
F1258

Graphic Arls Award 1977 -— Print D3516

Hatels and Retail Liquor Industry Award 1975 -— Print C4706

Insurance Oificers (Clerical Indoor Staffs) Award 1978 — Print E5806,

D704)

Locomotive Enginemen’s Award 1966 — Print C4845
Maritime Industry Seagoing Award 198) — Print E8068
Meat Processing Intering Award 1973 — Print C463
Metal [ndustry Award 1971 — Print D161

Metal  Industry  (Victorian  Government  Deparlinents and’

Instrumentalitics) Award 1981 — Print E7025

Metal Trades Award 1952 — Print D906

Motels Award 1976 — Print C4938

Municipal Employces’ {Victoria) Award 1981 — Print E6823

Municipal Officers’ Association of Australia (Slate Electricity Com-
mission of Victoria) Award 1975 — Print C4802

Municipal Officers’ (Melbourne and Metopolitan Board of Works} Award
1971 — Print B7525

:\‘hg%icipal Officers’ {Victoria) Consolidated Award 1974 — Print D2982,
482

National Building Trades Construclion Award 1975 — Print E9793,'.

E1597, C6006

Pastoral Industry Award 1965 — 110 CAR 422

Pulp and Paper Industry (Production) Award 1973 — Print L9978,
C1063

Railways Miscellancous Grades Award — Print C2984, Part 1V — State
E;l;slporl Authority, South Australia (title changed by Print D8731),
Railways Mectal Trades Grades Award 1953 — Print B6340

Railways Salaried Officers Award 1960 — Print B7349

Railways Traffic, Permanent Way and Sigmlling Wages Stall Award
1960 — Print D4475

Retail and Wholesale Shop Employees (Australian Capital Territory)
Award 1968 — Print D8725

Rubber Plastic and Cable Making Industry (Consolidated'  vard 1980
— Print £374]
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Salaricd Officers’ Award 1955, Department ol Railways, New South
Wales — Print B4442
Shipping Officers” Award 1981 — Print L8206
Teatile industry Award 1981 — Print DO358
Timber Industry Consolidated Award 1974 — Print C487
“Transport Workers Award [972 — Prim 3836, B85OI
Transpost Workers {General) Award 1959 — Primt C3651
Vehicle Industry Award 1982 — Print FOB13
Vehicle Industey — Repair, Services and Retail — Award 1980 — Print
3784
Waterside Workers' Award 1977 — Print D5408
Anti-Discrimination Legislation:
1. Connnonwealtiy:
— Racial Discrimination Act 1975
2. New South Wales:
— Anti-Discrimination Act [as amended 10 1981)
——Apti-Discrimination (Amendrment) Act 1982
3. Viclori
— Egual Opportunity Act 1977
— Egual Opporiunity (Discrimingtion ugainst Disabled Persons) Act 1982
4. South Australia:
— Sex Discrimination Act 1975
— Racial Discrimination Act 1970
— Handicapped Persons Equai Opportunity Act 1981
Unfair Dismissal — Materials:
|. Tables:
— Notifications pursuant 10 5. 25 of Act
|Source: Annual Reports of President, Commonweaith Concijiation and
Arbitration Commission]
— Incidence of awards
— iSource: ABS Incidence of Industrial Awards, Determinations and
Collective Apreements, May 1974, Ref. 6.5]
2 Decisions of Australian Conciliation and Arbitration Comniission:
— Re Municipal Officers (Qid) Consolidated A ward {975 — Print D6553
— Re Plastics. Resins, Syatheric Rubbers and Rulbbers (Unijroyal) Award
1975 — Print E1313
— Re Cierical and Salaried Staffs (Wool Industry) Award 1977 — 20
Noveniber 1982, Transeript
3. J. O'Donovan “Reinstatement ol Dismiissed Eniployees by the Auslraliin
Conciliation and Arbitration Commission: Jurisdiction and Practice™ (1976)
— 50 ALY 036
4. New South Wales:
— Extracis from [ndustrial Arbitration Act 1940 — “Industrial malters”
and s, 204
— Extract from CCH Labour Law Reporter re Reinstatement. Vol |
pp. 795214
— Extract from Mills NS, Indnstrial Laws, pars [P35 and 1152}
5. Western Australiag
— Cxiracts from fadustrial Arbitration Aci 1979 — “Industrial matter”
—. Extracts from CCH Labour Luw Reporter, Role of Indusirial Com-
sy Vol 1, pars [20-220] and {20-225)
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6. Queensland: :
— Extracts from frdustrial Concitiation and Arbitration Act 19611976 —
"Industrial matter” ands, 11
7. South Australia;
— Extracts from frdusirial Concitiation and Arbitration Act 1972 — s 15
— Extracts from CCH Labour Law Reporter, The Industrial Court, Vol. 1,
pars [17-037), [17-040], |17-043), [17-045], 117-050], |17-055], [L7-057], [17-
060) and [17-063]
— Mr Justice L. T. Olsson “Handling Unfair Dismissals in South Australia”™
]pngp;;]r presented to Australian Graduate School of Management, Aupust
[982
§. Tasmania:
— Extracts from fndustrial Relations Act 1975 — s 2, 50 and 51
9. Victoria:
— Industrial Relations (Amendment) Bill 1953
Termiuation of Employment — Westersnn Buropean Countries:
. Summary Tables:
— Unfair Dismissal —— A Survey of 9 Western European Countrics
[Sources: European Industrial Retations Review (EIRR)
International Labour Ollice Legislalive
Series (1LQ)
UK Legislation
Internationa! Encyclopaedia for Labour Law and Labour
Relations 1ELL))
— Notification and Reasons for Dismissal
|Sowrces: Europeau Industrial Relations Review (EIRR)
ILO Legislative Series
UK Legislation]
— Puriod of Notice and Certificate of Employment
[Sorrces: Guropean Industrial Relanions Review (EIRR}
ILO Legislative Scries
UK Legislation
International Encyclopaedia for Labour Law and
Labour Relations (JELL))
2. General Comparisons:
— Individual Dismissals in 14 Western European Countries — EJIRR No. 9,
September 974
— DProtection of Workers in the Event of Individual Disnissals — EIRR
No. 30, June 1976
— Seniority Rights in the Paper-Making Industry — EIRR No. 49, January
1978
— Dismissal and Redundancy Pay in 10 Countries — EIRR No. 75, April
1980
3. Belgium:
— Dg]smissnl Provisions Revised by new Act — EIRR No. 56, September
1978
— Act Respecting Contracts of Employment — ILO Legislative Series 1978,
Bel. 1
4. Denmuark:
— Dismissals in Denmark — ETRR No. |, January 1974
— Industrial Relations in Context, Part 2: Individual Rights — EIRR

S LI TERMINATION, CHANGIE AND REDUNDANCY CASE (The Conunni

New Industrial Relations Ground Rutes — EIRR No. 86, March 1981
— Act Respectng the Relations Between Employers and Sularied |

ployees
— ILO Legislative Series 1971 — Den. |
5. Frince:
— Industrial Relations i Context, Part 2: Individual Rights — Ef
No. 74, March 1980
— New Law on Discipline and Self Expression — EIRR No.

September 1982
6. Germany:
— Consolidated Text of the Prolection Against Disnussal Act —
Legistative Series 1969 — Der. [FR. 3
— A Review of Individual Dismissals Law — EIRR No. 5!, March 197

— Industrial Relations in Context, Part 20 Individual Rights — [
No. 61, Febiuary 1979
7. lreland:
— lIrish Unfair Dismissals Act — EIRR No, 42, June 1977
—- Individual Dismiszsals in Ircland — EIRR No. 42, June 1977
— Dismissals Law Tweo Years On — EIRR No. 63, April 1979
— Industrial Relations in Context, Part 2: Individual Rights —
No, 71, Decembzr 1979
8. Laly:

— Industrial Relations in Context, Part 20 Individual Rights — [
No. 65, June 1979
— Dismissal of Individual Employees Act 1966
9. Netherlands:
— Individual Dismissals in the Netherfands — EIRR No. 41, May 1977
— Industrial Relations in Context, Part 2: Individual Rights — i
No. 66, July 1979
0. Sweden:
— Employment Protection Law Revised — EIRR No. 99, April 1982
11. United Kingdom:
— Industriat Relations in Context, Part 2: The Law of Unfair Disnnss
EIRR No. 57, October 197§
— Employment Law Changed Again — EIRR No, 80
United Kingdom — Material:
|. Extracts from Employment Prorecrion (Consolidation) Act 1978 us ame
by Emiployment Proteciion Act 1980
— from  Harvey on  Industrial  Relations  and  Employment
Butlerworths
2. Extracts (rom Emplovenent Protection Act 1975
— from Harvey on  Industrial Relations and  Employment
Butterworths
3. Coles of Practice Under the Employment Protection Act 1975
-— Disciplinary Practice and Procedure
— Disclosure of Information
— from  HMarvey on Industrinl Refations and BEmiployoient
Butterworths
4. Extracls from Report of Royal Commission on Trade Unions and
ployers™ Associations — The Donovan Report
International Labour Conference, 67t Session, 1981: Report VI
— Termination of Employment at the Tiitiative of the Employer
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Dismissal Procedures — Decisions of Conciliation and Arbitration Commission:
— Relevance of Procedure to FairnesstUnfairness of Dismissal Decision
— Procedures Recommened by Commission
Introduction of Change:
1. Extract from Report te the Prime Minister by The Commitlee to Advise on
Policies for Manufacturing Industry, Octobzr 1973
2. Extract from Report of the Study Group on Struclural Adjusiment, fMarch
1979
3. Decision of the Industrial Relations Commission of Vicloria regarding an
appeal against a decision of The Commereial Clerks Conciliation and
Arbitration Board in relation to Technological Change — Case No. 706, §
July 1982 and 31 Aupust 1982
4. National Fconontic Summit Confererence April 1983 vol. 2, Pnime Minis-
ter’s Opening Statement and Conference Communiquc .
5. Australian Burcau of Statistics Survey on Technological Change in Private
Non-Farm Enterprises — Cataloguc No. 8106.0, 18 March 1980
6. Technological Change Survey -- Consultation 1979 — articic from “Work
and People”, Val, § No. |, 1982
7. Article by Ms. M. Gaudron, QC, on Industrial Relalions Aspzets of
Technological Change — from " Productivity Australia”, No. 15, buly 1981
8. Federal AwardsiAgreements providing for Consultation on Changes i
Technology, etc:
— ATI Airline Pilots” Agreement 1982 — Print FO683
— Cadbury Schweppes Ply. Luwl. Conlectioners’ Industrial  Agreement
(Tasmanta), 1981 — Print B5732
— Country Printing Award, 1959 — Print L2625
— Gas Industry Salaried Officers (A.G.L. Co., North Shore Gas Company
and Others) Agreement [976 — Print E7369
— Gas Industry Salaried Officers (Newcastle Gas Company) Agreemenl
1977 — Print E7870
- Gas Industry Salaried Officers (South Austrahian Gas Co.) Agreement
1981 — Print E7721
— Insurance Employees’ (Territory Insurance Olfice) Award 1981 — Print
7621
— Newspaper Printing Agreetment 1981 — ENS Agreement, Schedule “BB™
— Print 6973
— Shipping Officers’ (AS.C.) Award 1981 — Print 8369
— Textile Industry Award 1976 — Print DO338
9. Australian Public Service Guidelines for Consultation on Technological
Change — Circular No. 76/1035, 30 May 1979
10. Teieeom Australia Agrecment on Introduction of Technological Chanye:
— Telerom Consultative Council Documient — “Couasideration of the
Introduction of Technolopical Change”
— Guidelines for Introduction of Technological Change .
11. Victorian Government Poliey Guidelines for the Introduetion of Techiologi-
cal Change in the Public Scctor — Departmental Circular No. §IM .
12. Vietorian Public Service Board Guidelines for Joint Consultation on
Technatogical Change — Circular No. 27, 7 September 1981
13. Victorian Commercial Clerks® Award — Technologicul Change clise
Introduction of Change —- Western European Countries:
|. Works Council Rights in Eight Countries — Extract [rom EIRR, No. 88,
May 1981
2 Denmark: Central Union — Employer Apreement on New. - echnology
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— Extracts from 1LO, Social and Labour Bulletin, No. 2, June 1981
Danish Federation of Trade Unions
Danish Labour News, No. 84, July 1981
. Norway; National Collective Agreement on Computcr Based Systenns —
Lxtract from [LO, Social and Labour Bulletin, No. 4, December 1979
. Sweden: National Co-Determination Agreement for Insurance Companics
— Extract [romILO, Social and Labour Bullctin, No. |, March 1980
. United Kingdom: New Technology Apreements
—- Extracts from EIRR, No. 102, July 1982 and No. 81, Oclober 1980

Malerial on CITCA Report:

ERe]

3.

Committee of Inquiry into Technological Change in Australia:

— Terms of Reference

— Membership ol Committee

Commonwealth Government Response to the Conmnttee of Ingquiry into
Technological Change in Australia:

— Ministerial Statement by R1. Hon P. R, Lyuch, 18 Septembzr 1980
ACTU Executive Decision on Technological Change — CITCA Report, 22
Adlgust 1980

Decision of Supreme Court of Vicloria Re Commeercial Clerks” Award, 12 My
1983, No. M16405 of 1982 '

Redundancy — Matcerials:

2.

Industrial Disputes over Retrenchiment:
[Son_rrce: unpublished material provided by Australian Burcuu of Statistics)
Delinitions of Redundancy:
— Exglract from UK Employment Protection (Consolidationt Act 1978 —
5. 41
— SA Industrial Conunission:
R._v. :ﬂ're Indusirial Cornmission of South Australio; Ex parte deleid
Mifk Supply Co-operative Limited (1977) 74 LSS 251
Re Milk Processing and Cheese Manufacturing etc. Award — Pri
No. 72/1978 ’ g otes Avand = i
— 1LO Convention 158, Article 13

- A Survey ol Redundancy Procedures — article Trom "Work and People™

Vol 5, No. [, 1979 pp. 712

. Section 886 of NSW Industrial Arbitration Act, 1940

. Section 82 of SA Industrial Conciliation and Arbitration Act, 19721983
. NSW Employment Protection Act 1982

. NSW Emiployment Prolection Regulation 1983

. Council Directive No. 75/ 12%EEC, 17 Tebruary 1973

. Colleetive Dismissals inn 10 Countries

— article frony EIRR No. 76, May 1930

. Dismissal and Redundancy Pay in 10 Countrics

— article from EIRR No. 75, April 980

. ¥5th Annual Report of the President of the Commonweahh Conciliation an

Atbitration Comimission
— 13 August 1971, pp. 1 1/12

- Redundaney: The Response of Australian Industrial Law

— awticle by Prol 120 Yerburey in Austalion Journal ol sanuageiment

. Employment Size of Lstablishments in Manulacturing, 30 June (951

[Source: ABS, ManuTacturing Establishiments, Sclected ltems of Data Classe

‘d by Industry und Employment Size, Australia, 1980 81,
s $3040] ) o, Austrahi, LG
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14. Employment Size of Establishments in Mining, 30 Jung 1978
[Source: ABS, Census of Mining Establishments, Selected Tlems (_Jf Duta
Classified by Employment Size and Industry Class, Australia 1977
78 Cal. No. §410.04
15. Lmployment Size of Retail and Service Fstablishments, 30 June 198_0 .
|Source: ABS, Census of Retail Establishments and Selecied Service Lstab-
lishments, Australia 1979-80, Cat, No. 8613.0 .
ABS, Manufacturing Establishments, Australia 1980-31, <Cat.
No. 8204.0
ABS, Census of Mining Establishments, Australia 1981-82, Cat.
No. 8401.0}
RRedundancy — Decisions of State Industrial Tribunals:
1. NSW Industrial Commission:
In re Steel Works Employees (BHPj Award No. 936 of 1982, 14 January
1983
2. SA Industrial Commission:
Milk Processing and Cheese etc. Manufacturing Redundancy Clause Refer-
ence Case
Print 1.97/1980, 25 November 1980
Federat Award Provisions relating to Redundancy:
1. Part | — Awards commencing “A" to “I™
— Explanatory Notes to Summary Table
—- Summary Table of Award Provisions, Part |
— Award Provisions, Part |-
Aircraft Flight Stewards” Award 1971 — Print B7851
Aireraft Industry {Commonwealth Aircrafl Corporation) Award 1973 —
Print C1801, L6296 .
Aireraft Industry (Commonwealth Aircraft Corporation — Part 2)
Award 1975 — C No. 1661 of 1974
Adreraft Industry (Commonwealth Airerafl Corporation) Award 1982,
Part 4 — Print E9%14 .
Aireraft Industry (Hawker De Havilland Austealia Pty Ltd.} Award 1977
— Print D5171
Aijrcratt Indusiry (Hawker De Havilland Australia Pty. qu.] .*'\Wﬂl_’d 1977
iPart 2) — Draughtsimen, Production Planncrs and Technical Officers —
Print D7604 _
Aircraft Industry (Qan1as Airways Limitedy Award 1980 — Print FO885,
L5115
Airline Pilots' Agrecment 1980 (Ansett Transport Industrics Opcr._qlions
Pty. Ltcl) — Print E9318 _
Airline Pilots (Eagt-West Airlines Ltd.) Agreement 1975 — Print D2203
Airline Pilots” (Qantas) Agreement 1979 — Print E6746
Airline Pilots' (TAA) Agreement 1981 — Print E890)
australian Institute of Marine and Power Engineers and The Castern and
Australian Steamship Co. Lid. Agreement 1980 — Print D1299
Acrodrome Boards, Saleyard Boards, Water Boards and River Improve:
ment Boards/Trusts (Queensland} Consolidated Award 1977 — P’rint
1>7482, D925
Australian Motor Industrics Limited (Vehicle Building) Award 1976,
Part 3 — Draughtsmen, Production Planners and Technical Olficers —
Print D4227 _
Australian Paint Industry (Manufacturing) Agrezinent 1975 — Print
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Australian Paint Industry (Storemen and Packersi Agreement 1976 —
Print 3475, D2454

Australian Postal Commission Employees (Conditions of Redundancyy
Award 1979 — Print E4852

Australian Telecommunications Commission Employees Conditions ol
Redundancy) Award 1973 — Print 8233

Australian Telecommunications Commission Telecommunications Tech
nical and Trades Staff (Salarics and Specilic Conditions of Employment)
Award 1975 — Print ED083

Australian Workers® Union Alluvial Mining Award 1976 — Print 4985
Australion Workers' Union — B. 1. Goodrich Chemical Lid. Award
1979 — Print 9849, E4079, E3094

Australian Workers” Union — (BASEF Australia Lid. Victoria) Chemical
Workers Award 1979 — Print E7042

Austral-Pacific Fertitizers Linuted  {(Agricaltural Chemical lodustry)
Aveard 1979 — Print L0405

Austral Standard Cabies Pry. Lid. (Liverpooll Award 1982 — DPring
E9075

Austral Standard Cables Pry. Lid. (Clayton) Award 1982 — Print I°0346
Brain and Brown Airfreighters Pilots’ Agreement |970 — Print 362835
British Phosphate Commissioners {Cessation of Operations) Award 1981
— Printl E6498, E7754, L8307, E§549

Bunniongs and Burns Philp (NT) Shop and Allied Workers Agreement
1974 — C Nos. 309 and 310 ol 1973

Cabie Makers Australia Pty, Lud. Award 1981 — Print 7399, F0989
Cadbury Schweppes Pty. Lud. Confecuoners” Industiial Agreemern
(Tasmania) 1981 — Print 55732

Chemical Workers® Branch of the Federated Ironworkers' Assezialon ol
Australia — Catoleum Pty. Lud. Agreement 1980 — Print E4567

Clerks (Australian Motor Lidustries) Award 1978 — Print £1072

Clerks (Yehicle Industryy Award 1973 — Print C1352

Clerks {International Harvester Australia Linutedy Award 1982 — Prun
[F0852

Cohn Foods Pty. Ltd. Severance Pay Award 1976 — Print C6394
Commonwealth Accommodation and Catering Services Ltd. (Salarice
Stalf — Other then Migrant Centres and Guest Houses Manaygement
Interin Redundancy Award 1981 — Print E7434

Country Printing Award 1959 — Print E2625, C No. 2405 ol 1975
Print 23803

DHA Pharmaceuticals Py, Lid, Employees Agreement 1973 — ¢
No, 2522 0f 1972

Drauvghtsmen, Production Planners and Technical Qfficers (Vehicl
Industry) Award 1973 — Print E0784

Dricd Fruits Ete. Industey Award 1976 — Print DOS06

Engineers tLocal Governing Authorities, Queensland) Award 1960 -
Print E3766, A7251

Federated Jronworkers’ Assaciation Pigment Maaufacturers Awnid 198
lformerly Federated fronworkers Associution Chenncal Workers Sl
Branch) Pigment Manufacturers Award 1978 —— Prine DE&39

Federated Miscellancous Workers Union of Australia {Austrabian Flus
ing Chenneals Py, Ltd, — Neweastle) Award (978 — Print D7718
Federated Miscellanecus Workers Union Chemical Industry [Flareros
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Ford Australia Clerks Award 1579 — Print D3204

Ford Australia Plant Supervisors' Award 1978 — Print FI118, E5587
D861, D421 _
Ford Auslralia Sataried Technical Employces’ Award 1978 — Print
E5582, D8346, D4210

Ford Australia Yehicle Industry Award 1978 = Print F1109, E5579,
D8569, DO383A, D0383

Gas Industry Salaried Officers (AGL Co.. North Shore Gas Company
and Oihers) Agreenient 1976 — Print E7869

Gas Industry Salaried Officers (Newcastle Gas Company) Agreement
1977 — Print E7870

Gas Industry Salaried Officers {South Australian Gas Co) Agreement
1981 — Print E7721

Glass Merchants and Glazing Contractors (Victoria) Interim Award 1978
— Print D8476, E9996

Goulburn Valley Cannerics Severance Pay Award 1976 — Print C76353
Groote Eylandt Mining Company Award 1981 — Print E9149

Health Insurance Commission (General Conditions of Employment)
Award 1979 — Print 2312 _
1C1 (Chester Hill Visgueen Factory) Maintenance Agreement — Print
E6002

ICL iVillawood) Maintenance Agreement — Print 6003

Ipee Aviation Pilots' Award 1981 — Print £9633

Iron Ore Mining and Processing (Savage River Mines) Award 1974 —
Print E3417, C4723

2. PPart 2 — Awards commencing )" to 2"

— Explanatory Notes to Summary Table
-— Summary Table of Award Provisions, Part 2
— Award Provisions, Part 2;

John Lysaght (Australia Limited — Newcastle Works — Severance Pay)
Award 1972 — Print B9284

Journalists (Western Mail) Award 1982 — Print 9055

Kevin Waters Maintenance Trades (Container Terminaly Award 1979 —
Print E8O3

Library Boards (Queensland) Consolidated Award 1977 — Print D6603
Licensed Aijrcraft Engincers’ (Connair Pty. Lid.) Award 1974 — P'rint
122095

Maritime Industry (Survey Yesselsh Award 1974 — C Nos. 2936 and
2937 of 1974 '

Merchant Service Guild and the Eastern and Australian Steamslhip Co.
Lid. Agrcement 1981 — Print E9051

Maritime Industry Seagoing Award 1981 — Print EB068

Self Propelled Barge and Small Ship Award 198] — Print E6876
Metropolitan “Transport  Trusl {Tasmania) Non-Tralfic Employees’
Award 1978 — Print D7143

Milling Industry Award 1978 — Print E6140, D9327, D5477
Miscellancous Workers Chemical Industry (Hardman Chemicals Pry.
Lid.) Consolidatcd Award 1981 — Print E8772

Miscellancous Workers Plaster of Paris and Gypsum Products Industry
tAustralian Gypsam Lid.) Award 1978 — Print E0932

Miscellaneous Workers Union Chemicals and Plas Building Ma-
terials, Ele, — St Regis — ACLPry. Lid) Award 1981 — #rint F0933
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Miscellancous Workers Union — Selleys Chemical Co, Federal Chemicyl
Award 1974 — C No. 236G of 1975

Mitsubishi Motors Australia Lid. (Vehicle Industry) Award 1980 — Print
25573

Mitsubishi Motors Australia Ltd. (Clerks) Award 1980 — Print E7824
Mitsubishi Motors Australia Ltd. {Draughtsmen, Production Planners
and Technical Otficers) Award 1980 — Print L7910

Mils.ubishi Motors Australia Lid. (Supervisors of Enginecring Pro
duction} Award 1980 — Print E7886

l\-ionsarnto Australia Lul. — Federated  lronworkers  Association
{Chemical Workers Sub-Brancli) Award 1979 — Print E0234

Mount Bundey [ron Orc Mining Award 1970 — Print 85921

Mount Lyell Mining and Railway Company Ltd. industrial Agreement
1973 — Print C804

Municipal Officers (Bendigo Sewerage Authority) Award 1969 — Print
E7268, B4302

Municipal Officers’ (City of Sunshing) Award 1973 — Print E1269, C48&
Municipal Officers (Northern Territory) Award 1982 — Print F0292
l'\"illllicipf‘ﬂ Officers (Queensland) Consolidated Award 1975 — Print
FO0630, E2045, £0253, D8115, D2534, C6316, Cad39, C6639, C4693
Municipal Officers iSouth Australia) General Conditions Award 1981 —
Print E7439

Municipal Officers” (Victorian Water and Sewerage Authorities) Award
1969 — Print B4110, £5929

Municipal Officers (Queensland Hurbour Boards) Award 1977 — Print
D4373

Municipal Officers (Richmond City Council) Award 1969 — Print
E1555,D8974, D2112

Newspaper Printing Agreement 1951 — ENS Agreement Schedule "BB™
— Print E6973

Municipal Officers” {Western Port Regional Planning Authority) Interim
Award 1978 — Print E4425, D8250

Nissan Australia Vehicle Industry Award (Part 2 Supuervisors) 1978 —
Print D9454

Nissan Australia Vehicle Industry Award (Part 3, Technical Eimployces)
1978 — Print D9457

Northern Territory Electricity Commission (Employees) Award 1982 —
Print I°0356

gigf;ili)rc Industyy (Self-Fropelled Drilling Vessels) Award 1981 — ’riuc
Pilots (Connairy Award 1979 — Print E1253

Pilols” (General Aviation) Award 1981 — Print ES848

Printing and Kindred Industrics Union (Canberra Times) Agreement
980 — Print E4671

Printing Industry (Maxwell Newton Pry. Lid) Agreement 197 — ¢
No. 636 ol 1971

Professional Scientists Agreement 1980 —— Print 1530

Professional Scientists Registered Agreement 1981 — Print E§323
Renault (Australia) Clerks Award 1980 — Print £4970

Rupbcr, Plastic, Adhesive Tape, Abrasive and Coaled Materials Consoli-
dation Agrecment Award 982 — Print [F0662

Ru:ib ‘21:75{?'(: and Cable Making Industry (Consolidated) Award 1980
— P



Salaried Staff (Overseas Airlines) Award 1980 — Print <4881, D4186

Salaricd StafT (Qantas Airways Limited) Award 1976 rint E6874

Shipping Officers (ASC) Award 1981 — Print 158369

South Australian Tramway and Omnibus Award 198] — Print E9861,

7380

Space Tracking Industry Retrenchment Agreement — Print F0458,

Cl56

Storemen and Packers (Philip Morris Lid.} Award 1978 — Print D7736

%cvcdoring Industry Redundancy Order 1977 —- Print F1184, F0077,
5451

Sundry Vessels (M. V. “Harry Messel”) Agreement 1974 — Print £3450

Supzrmarket and Chain Stores (NT) Award 98] — Print E7969

Space Tracking (Tracking Station Supervising  Technicians  and

Specialists) Award 1981 — EG671

Telephone Germ-Proofing Service Award 1980 — Print E5689

Transport Workers (airlines) Award 1981 — Print E8807

Transport Workers (Philip Morris Limited) Award 1980 — Print E4870

Vehicle Assemblers (Renault Australia Py, Limited) Award 1978 —

Print E3915, D152%

Vehicle Assemblers Renault (Australia) Pty. Lid. Supervisors Award

1978 — Print E0003

Vebicle Assemblers [Renault (Australia} Pry. Limited) Technical Em

ployees Award 1978 — Print D9952

The Vehicle Industry Supervisors’ (Leyland) Award 1978 — Print F0275,

£0749

Vehicle Industry (International Harvester Australia Limited) Award 1981

— Print F0431, E6984

Vehicle Indusity (Leyland) Clerks Award 1980 — Print E4253

Vehicle Industry (Leyland) General Award 1981 — Print 6669, D489,

D2197

The Vehicle Industry — Repair, Szrvices and Retatl — Award 1980 —

Print E3784 _

Vinidex Tubemakers Pty. Limited, Smithlicld, NSW, Industrial Agree-

ment 1981 — Print E9052

Wartie-Pict, Brooklyn, Severance Pay Award 1975 — Print C7197

. Addendum:

— Summary Table of Additional Awards

— Provisions of Addilional Awards
AFSA (Union-Bulkships Pty. Ltd.) Award 1982 — Print FOIL7A
Aircralt Industry (Domestic Airlinesy Award 1980 — Print FO880
Australian National University Employees (General Conditions of Em-
ployment) Award 1980 — Print 5220
Building, Construction Employevs' and Builders Latourers” Award 1978
— Print D6307
Cargomasters Flight Engineer Officers’ Agreement 1982 — Print FO408
Clerical and Salaried Staffs (Wool Industry) Award 1977 — Print F1752
Clerks (Finance Companics) Award 1982 — Prinl E0497
Clerks (Oil Companies) Award 1980 — Print E7000
Clothing Trades Award 1982 — Print Fl647
Dry Cleaning and Dyeing Industry Award 1966 — Print £5551, 35550
Federal Meat ludustry Award 1981 — Print ES006
Food Preservers’ Award 1973 — Print F0807, C3146, C7134, C703

Furnishing Trades Award [Y8]1 — Print Lva?3

19 al Motors-1lolden’s Limited (Part 1) General Award 1982 — Prin
Hotels and Retaif Liquor Industry Award 1975 — Print C4705

King lsland Scheelite Award 1982 — Print 1621, F1574

Liquor and Allicd Industrics (Winc and Spuril Stores) Award 1980
Print £6840

Maritime Industry Seagoing Award 1981 — Print L8068

f(\;:ug;icipal Olficers (Victoria) Consolidated Award 1974 — Print D29%
National Building Trades Construction Award 1975 — Print E97Y
C7322

Pulp and Paper Industry (Preductiony Award 1973 — Print E997
Cla663

Retail and Wholesale Shop Employers (Australian Capital Territor
Award 1968 — Print 128725

So.u[hcrn Regional Cemclery Trust Employees (Tasl Award 1983
Print F2104

T_cxtilc Industry Award 1987 — Print D0358

Tmlb:r Industry Consolidated Award 974 — Print C487

I'Ygglcolc Industry (Leyland) Technical Employees Award 1982 — Pr
664

Redundancy Agreements:
I. Industry Classification of Agreements
2. Summary Table of Redundaney Agreements
3. Redundancy Agreements:

Philips Industries Lid. (Claylon Works)/ETU Retrenchment Agreement
May 1951

Golden Fleece Petroleum Lid. Redundancy Plan — May 1981

Clerks 101 Companies) Conselidated Award 1980 Preference Clause
Whyalla Shipbuilding & Engineering Works (BHP) — June 1977

Nestle Australia Lid. — Ociober 1981

lllég/\;cry Indusiry Apgreement (NSW) (Tooth & Co, Lid., Tooheys Lid )
Toath & Co. Ltd. (Broadmeadows, Vic.) — April 1982

Rowntree Hoadley Ltd. Closure Agreement, South Melbowrne — July 198
Dunlop Olympic Tyres (Montague Plant, Port Melbourne) Severance |
Agreement — March 1981

Goodyear Tyre and Rubber Co. {(Aust) Lid. (Granville Plant) Agreement
November 1982

rulp and Paper [ndustry Redundaney Agreentwent — Linuary 1983
Revlon/SDAEA Agreement — January 1981

Heicna Rubinstein Agreement — March 1979

Charles Moore (Aust) LIdUSDATA Redundancy Scheme — May 1931
David Jones (WA) Ltd. Closure Agreement — August 1978

Radio Rentals Lid. — December 1981

Rowniree Hoadley Lid, (Rosebary, NSW) Closure Agreement — June 197
Ampol Petrolcum Lid. Redundaney Pian — [February 1978

BP Aust, Lid, Retrenchment Policy — December 1980

Seatainer Terminals Lud. (West Melbourne Depot} Agreement — July 198
Gilbzy's Aust. Py, Ltd. Redundaney Agreement — [February 1981 -
Shelley's Closure Agreement — June 1978
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Wallons Bond Lid. Severance Pay Aprecment
Ajax Fasteners Australia Lld, — August 1982
Pitkington ACI {Geelong) Retrenchment Agrecment — 1980
William Brooks & Co. Ltd. Redundancy Agreement — September 1930
Ford Motor Company (Aus) L, Voluntury Redundancy Scheme —
October 1982
Colgate Palmolive
Addis (Aust) Pry. Lid.
Byrne & [avidson Doors (NSW) Pty. Lid/AMWSU Retrenchmient Agree-
ment — December 1982
Simpson Lid. Job Security Agreement — Qctober 1980
James Hardie & Coy. Puy. Lid. {Enoggera Silc Closure) Retrenchment
Scheme — November 1982
international Harvester Aust. Ltd. Retrenchment Agreement — July 1982
Amco Wrangher Ltd/CATU Redundancy Agreement — February 1983
Fleteher Jones & Staff Pty. Lid. Retrenchment Agreement — August 19817
Lepal and General Insurance Limited — Oclaber 1981
GMH Pagewood Plant Close-Down Agreement — AUpUst 1980
SECV Wages Employees Retrenchment Agreement — QOctober 1967
Softwood Holdings Lid./australian Timber Workers' Union Redundancy
Agreement — Octaber 1982 ]
Nutual Acceptance (Insurance) Ld, Redundancy Agreement = December
1981
White Motor Corpn {Aust) Py Ltd — September 1980
Crown Corning Limited Severance Pay Policy — Septemnber 1982
ACI Plastics Pty. Ltd. Severance Pay Agrecment — February 1983
Australian Glass Manufacturers' Co. Severance Pay Agreement — March
1982
Pilkington ACl Operations  PLy. Lid. Severance Pay Agreement —
Villawcod — January 1983 .
nerck Sharp & Dolune {Australia) Pty. Lid. Plant Closure Agreement —
Junc 1982
Jolin [Fairfax & Sons Lid/PK U Redundancy Agreenient — Aupust 1973
Mirror Newspapers Limited/PK U Redundancy Agreement — Qclober 1978
Wright Heaton Lid. Redundancy Agreement — December 1979
Vegelable Oils Py. Lid. — May 1982
Unilever Australia Pty. Lid. Redundancy Agrecment — January 1981
Severahce Pay Agrecments:
|. Explanatory Notes
2. Summary Table
(Industry classification is based on ADBS, Australiun Srandard Industrial Classifi-
cation 11578 cdition), Cat. 1201.0, Vol. 1]
Redundancy Provisions in the Federal Public Sector:
]. Public Scrvice Arbitrator’s Determination No. 509 of 1977
2. Guidelings for Redundancy Situations in Australian Governmenl Employ-
ment
3. Commonwcaith Employces (Redeployment and Retiremicnt) Act 1979, and
Amendment Act
4. Australian Postal Commission Employecs {Conditions of Redundancy)
Award 1979 — Print E4852
5. Australian Telecommunications Commission Lmployces iConditions of
Redundancy) Award 1978 — Print 052383
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6. Austrahizn Telecommunications Commission Technical and Trades Stafl
(Salaries and Specilic Conditions of Employment} Award 1975 — Vanuton
— Print E0083
7. Commonwealth Accommodation and Catering Services Lid. iSalaried Starl
— Other than Migrant Centres and Guest Houses Management) Interim
Redundancy Award 1981 — Print £7434
8. Health Insurance Commission (General Conditions of Employment) Award
1979 — clause 33 — Print E2312
9. Estimate of Numbzr of Persons Covered by Redundancy in the Federal
Public Scctor
Waorkforce Reductions in Undertakings (publication edited by Edward Yemin)
National Committee on Discrimination in Employment and Occupation, Annual
Report 1981-82
Analysis of Provisions of Awards and Agreements contained in ACTU Exhibits
Bi9and B2k
Notice to Unions and/or Consultation with Unions Prior to Retrenchment
. Notification to C.ES.
Preference to Union Members in Retentlion
. Criteria for Sclection for Termination
. Entitiements on Termination of Employment
. Priority in Re-Employment 1o Retrenched Employees
. Conditions Applying when Employces Redeployed
Extracl front Applied Statistics [or Econormists, [dth Edition] 1978, p. 242
l?,.ﬁuracl from Survey Methods in Social lnvestigation, [2nd Edition] 1971, pp. 25
5
Extract from Financial Accounting Concepts. No. 3 — clauses 28 and 29
AILR, Vol. 25, No. 22,2} Sceplember 1983
Memorandum Showing the Changes Proposed 10 be made (o the Sex Diserimi-
nation Bill 1983
Recent Developmenis:
i. Decision of Australian Conciliation and Arbilration Commussion: — Re
Trustee Officers Award 1980 — Print F3151
2. Decisions of New South Wales Industrial Commission:
— MNotilication by Lubor Council of NSW and others e dismissal of
employees, redundancy and retrenchiment —- Nos. 124, 126 and 170 of
1983, 29 July 1983
— Notification by Shop Distributive and Allied Employees Assocmtion.
NSW of dispute willi Myer NSW Limited re redundancy  No. 126 of
1983, 18 August 1983
3. Victorian Legislation:
— Industrial Relations (Further Amendment) Bill 1983
Effects of UK Employwment Protection Laws:
1. Effects of the Redundancy Payments Acl 1Survey carricd out in 1969 tor the
Department of Lmployment)
2. The lmpact of Employnient Protcction Laws, W. W. Danicl and L. Sulgos.
Vol. XLIV, No. 577
ACTU Clainy — Amendiment Lo puragraphs Alland A 12
ACTU Estimate of Cost of Claim
Redundancy Provisions in Federal Awards and Agreements:
[, Table | — Redundancy Provisions in Federal Awards and Agreements: 1974
and 1982
7. Table 2 — Awards and Agreements Certilied by the Australian Concihation
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and Arbitration Commission containing Redundancy Provisions
3. Summary Table
{Material based on surveys of Fuderal awards and agreeincnts conducted by the
Department of Employment and lndustrial Relations in 1978 and 1982)
1. Table — Notifications made pursuant to 5. 254 of the Industrial Arbitration
Act concerning Dismissal or Termination of Employment
[Source: Reports ol the President of the Industrial Commission|
2. Decision of New South Wales Industrial Commissicn:
— Upper Hunter Motors Pty. Lid. v. The Amalgamated Metal Workers and
Shipwrights Union — appeal against order of reinstatement — Ne. 962
of 1982, 20 December 1982
3. Table — Award Survey — Provision for Notice of Termination
4. Extract from Departmental Report on New South Wales State Award and
Industrial Agreement Provisions in Respest (o Mechanisation and/or Tech-
nological Change and Redundancy/Severance Paynienls — November 1982
5. Employment Protection Act [982, No. 122
6. Employment Protection (Amendment) Bill 1983
7. Table — Monthly Register of Notifications under ss 7 and §, Employment
Protection Act
8. Decision of New South Wales Industrial Commission:
— Re Steclworks Employees {Broken Hill Proprictary Company Limited)
Award — No. 936 of 1982, 8 Fcbruary 1983
Notice of Motion:
— NSW Industrial Commission Re an Award of Mr Justice Fisher in
Matter No. 936 of 1982
State Government of Yictoria:
A.  Lepislative Provisions:
— Melbourne and Metropolitan Board of Works
— Railways
— Public Service
-— State Clectricity Commission of Victorii
Technological Change: State Rivers and Water Supply Commissiont Dis-
cussion Paper
Technclogical Change and Redundancy: VicRail
Job Security: State Electricity Commissicn ol Yictoria
Industrial Democracy: State Electricity Comunission of Yictoria
Suimimary of Retrenchment Schemes in Victorian Public Employment
Working Party Guidelines fand Dispute Settlement Guidelines)
High Court of Australia — Notice of Motion Re Federated Clerks Union of
Austrafia and VEF — No. M46 of 1983, 2 September 1983
South Australia: fndustrial Conciliation and Arbitrarion Act 1972-1975
Milk Processing and Cheese Manufacturing Etc. (Question of Law) case — 46
S.ALR.SS
Milk Processing and Cheese Manufacturing Exe, (Appeal) case — 45 S.ALLR.
p. 902
Alfidavit dated 3 June 1983 of Graham Alexander Harbord, Projects Officer,
Reszarch Bratch of the Department of Labour, with attached schedule on Award
Retrenchunent Provisions
Alfidavit dated 3 June 1983 of Grahamn Alcxander Harbord, Projects Officer,
Rescarch Branch of the Department of Labour, with attached schedules on:
— Retrencbments — South Australia 1982-83
— Retrenchmert Practices after 1 January 1983

=
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— Retrenchment/Redundancy Slalistics

— Retrenchnient Practices before | January 1983
Extract from ABS 1981 Census of Population and Housing Small Area Sumnrry
Data
Press Release dated 9 May 1983 from Minister of Technolopy re approval of
Guidelines for the Introduction of Technological Change
Letter dated 26 May 19823 from Departmient of Labour o United Trades and
Labtor Council of South Australia
Extract {rom Department of Industrial Affairs and Employment Annual Report
1981, p. 19
Minutes dated | June 1983 [rom Industrial Registrar 1o Assistant Direclor,
Industrial Affairs Division
Second Reading Speech — Racial Discrimination Amendment Bill 1983
Eutracts from Western Australian Industrial Gazette:

— Vol 59, pp. 11-12

— Vol.ol,pp. 611616

— Yol 63, pp. 607614

— Vol.62, pp. 17821785
Table — Naticnal Accounting Indicalors — Annual and Scasonally Adjusted
Quariers at [979-80 Prices
[Sotrce: ABS Quarterly Estimates of National Income and Expenditure]
Table — National Accounting Indicators — Average ol Four Consccutive
Quarters Seasonally Adpusted Ending in the Quarter Shown
1Source: ABS Quarterly Estimates of National Income and Expxenditure]
Table — Employment and Uncmiploynient Seasonally Adjusied
[Source: ABS The Labour Forcel
Tablc — Employment and Unemployment Moving Anaual Average
[Sowrce: derived from data in ABS The Labour Foree)
Table — Movements in the Consumer Price fndex and in Sciected nplicit Price
Dflators
ISonree: ABS] — CPl — Quarterly Estimates of National fncome and Expend

ture

Financial Implications of ACTU Redundancy Claims if Granted in Whole or in
Part — an independent Study by Coopers & Lybrand, Sydney, commissioned by
MTIA
Affidavit dated 1 July 1983 of Roger Patrick Boland, National Industrl
Advocate of Metal Trades Indusity Assueciation of Australia
MTTA Discussion Puper — Case Studies — Type of Information Reguired
Letter datcd 28 February 1983 from Coopers & Lybrand to Dircctor of Rescurch
and Techinical Activities, Financial Accouanting Standards Board
Circular letter dated 10 May 1983 from MTIA to companics involved in Coapers
& Lybrund Study
MTIA Submission to the National Economic Summit Conference, 11 April V83
Table — Statemert Sctting Qut the Composite Entitlemerts for Termination
(A1) and Redundancey {C5) for Certain Employees Applying the Original ACTU
Job Protection Claim
Table — Statement Setting Qut the Composite Lntitiements for Termination
(A1) and Redundaney (CS) for Certain Employees Applying the Muodilicd
ACTU Job Protection Chaim
Australian Wool Selling Brokers Superannuation Fund — Description of Benefits
— | December 1981
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1980 Survey of Superannuation Funds — lssucd by The Association of
Superannuation Funds of Australia — No. 11, December 198
ASFA — 1980 Survey of Superannuation Schemes
Table | — Farm and Non-Farm Product Seasonally Adjusted Constant Prices
{Source: ABS Quarterly Estimates of National Income and Expendi-
ture]
Table 2 — Movements in Selected Components of Gross Domestic Product
Seasonally Adjusted at Constant Prices
[Source: ABS Quarterly Estimates of National Income and Expendi-
fure)
Table 3 — Wage and Profit Share (Seasonally Adjusted)
[Source: ABS Quarterly Estimates of National Income and Expendi-
ture]
Table 4 -—— Movements in Wages and Prices
[Source: ABS — Average Weekly Carnings
— Consumer Price Index|
Table 5 — Employment and Unemployment Szasonally Adjusted
[Source: ABS The Labour Force)
Table 6 — Private Gross Fixed Capital Expenditure on Dwellings and Gross
IFarm Product at Constant Prices
[Source: ABS Quarterly Estimate of National Income and Expondi-
ture]
State Government of Queensland:
1. Statistics:
— Summary of research of Queensland Awards and Agreements
— ADBS Labour Mobility February 1982 (Preliminary}
2. Reinstatement/Discipline Legislation:
— Queenstand Industriad Conciliation and Arbitration Act 1961-83
— Queensland Public Service Acr 1922-78
. Case References
4. Material on Notice:
— Wages Act 1918 to 1954
_ Extsact from The Common bLaw of Employment, Macken 1978, Law
Book Co.
5. RedundancyfTechnology Agreements
Technalogical Change and Employment — A Report to the I’rime Minister by
ASTEC prepared by the Technological Change Committee
Results of the Survey of Tradesmen who Completed Their Apprenticeship Five
Years Ago — Study undertaken by the Manpower Planning Branch, Industry
and Commerce Training Commission, Queensland Department of Employment
and Labour Relations — June 1983
Queensiand Public Service Board and Queensland Railways Guidelines:
— Policy Statement consultation and Technelogical Change
— Guidelines for consultation on Technological Change in the Queensland
Public Service
— Attachment to Guidelines for Consultation on Technological Change in
the Queensland Public Scryvice
— Displacement/Redundancy Agreement — Installation of Centralised
Traffic Control — Queensland Railways
— Queensland Railways Displacement/Redundancy Agreement ~nnlying to
all employees except those under the CTC Agreement

i

§ L] TERMINATION, CHANGE AND REDUNDANCY CASE {(The Commny 97

— Summary of Awards with number of items included in ACTU claim
— Summary of Industrial Agreements with number of items ineluded in the
ACTU claim
— Summary of Awards and Agreements with number of items included in
the ACTU claim
— Detailed analysis, Award by Award of the ACTU claim as per Exhibit
B25
— Detailed analysis, Industrial Agreement by Industrial Agreement of the
ACTU claim as par Exhibit B25
Discussion Papers — A Social SaTety Net for Impact of Technical Change: An
Evaluation of the Myers Commitlee’s Adjustment Assistance Proposal —
Discussion Paper No. 15, September 1980
State Government of Tasmania:
— Number of Establishments and Employment from the Registrar of
Business Establishments — Explanatory Notes and Tables
Table — Compuisory Conferences convened under Seciion 50 of the Industrial
Relauons Act 1975 to Resolve Industrial Disputes in respect of Dismissals

Appendix “*B”
ACTU JOB PROTECTION TEST CASE
CLAUSE A TERMINATION OF EMPLOYMENT
Unfalr Dismissal

oAn employer shadl not dismiss an cmployee oo manner or [or o reason

which is harsh, unjust or unreasonable.

For the purposes of this paragraph, “dismissal” shall include

0 e ermination of cmployment by the employer with or withoet notice
ol termination;

(by the expiry ol & contract ol employment for a specified period ol lime
withoul renewal under the sime or similar terms;

(g} the termination of employnient by the employee with or without notice
of terminalion in circumstances where the termination results from
harsh, unjust or unreasonable conduct or action on the parl of the
emiployer towards the employee.

2. A dismissal is unjust in the absence of a valid reason for dismissai connected
wilh the capacity or conduct of the employee or based on the operalional
requirements of the tndertaking, establishiment or service of the employer,
Thie burden of proving the existence of a valid reason for the termination
shall rest on the employer. The Tollowing, among others, shall not constitute
valid reasons for dismissal, namely race, colour, sex, sexuzl preference,
marital stalus, family responsibilitivs, pregnancy, handicap, religion, political
opinion, national extraction or social origin.

. (8) For the purposes of this award, boards of reference shall from lime to
time be constituted and shall consist of such person as is, or such persons
as are, from time to lime, appointed by the Presidential Member assizned
under s. 23 of the Conciliarion and Arbitration Act 1o the panel
responsible for this award.

tb) The functions of a board shall bz
(il to eonsider complaints or allegations of unfair dismissals ansing
under paragraph A1 or A2 brought before it by any respondent
union or employer;
(i) to e into and if passible to settle by conciliation differences
betwee e uninn and the emplover.

tad
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(©) The decisions or actions of a board of reference may be reviewed by the
Canciliation and Arbitration Comumission on the application ol the
respondent union or emgloyer concerned. In any such review, the
Connnission niay

(i) confirnt or alter any decision of the board of reference; andior
lii} exercise any of the functions assigned to the board of reference.

i} Nothing in this paragraph shalf prevent any party from applying to the
Federal Court of Australia for an interpretation of any clause in this
award,

. Savings provisions. (a) The provisions of paragraphs Al and A2 shall apply

subject to the operation of any anti-diserimination, equal opportunity or
other similar law of the Commonwealth, and to the extent permitted thereby,
concurrently with such anti-discrimination, equal opportunity or other
similar law of the Commonwealth.
i) The provisions of paragraphs Al and A2 shall notapply —
fi) in the State of New South Wales in respect of any form of
discrimination proscriced by the Anei-Discrimination Act 1977 or
any amendment thereto;
jii) in the State of Victoria in respect of any form ol discrimination
proscribed by the Equal Opporiunity Act 1977 or any amendmicnt
thereto;
iy in the State of South Australia in respect of any form of discrimi:
nation proseribed by the Sex Discrimination Act 1975 or the Racial
Discrisnination Act 1976 or the Hundicapped Persons Equal Oppor-
tunity Acr 1981 or any amendment 1o those Acts.
©) Leave is reserved to the parties to apply for a variation of this paragraph
in respect of any State or Territory which may hereafter adopt anti:
diserimination, cqual opportunity or other simifar legislation in respect of
any form of diserimination covered by paragraphs Al and AZ.

Procedure Prior to or at the Tane of Termination

. The employment of an employee shall not be terminated for reasons reluted

to the employee's conduct oy performance before hefshe is provided an
opportunity to defend himselffhersclf against the allegations made.

. Where an employer is dissatisficd with the performance or conduct of an

employce, the cmployer may give warning to the employce staling or sciling
out the nature of the unsatisfactory performance or conduct and the likely
consequences of a continuation or repetition of the performance or conduct.

_(a) Exzcept in the case of serious musconduct, the employment of an

cmployee shall not be terminated for misconduct unless

{i) the employer has given the employee oral warning in accordance
willl paragraph AG,

i) Tollowing further misconduct, the employer has given the employee
written warning in accordance with paragraph A6 staling that
further misconduct shall lcad to dismissal; and

{iii) there has been such further misconduct.

{b) The employment of an cmployee shall not be terminated for any reason
related to the performance or capacity of the employce unlcss

(i) the employer has given the employee oral warning in accordance
with paragraph AG;

{ii) following further umsatisfactory performance or_conlinucd_ iﬂC.il-
pacity, the employer has given the employee written wariing in
accordance with paragraph A6 staling thal further unsatisfactory
rerformanee or continued incapacity shall lead to dismissal; and
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(i) there has been such further performance or continued incapacity.

{c) Prior 10 the issue of any warning, the ecmiployer shall give the cmployee
an opportunity to defend himselt/hersell apainst the allegations made,

id) Other than in cxeeptional cireumslances, warnings in respect of nuscon-
duct, unsatisfactory performance or incapacity shall be disregarded after
a period of six months of satisfactory performance.

. An cmployce shall be entitled 1o be assisted by 2 union representative when

defending himsclffhersell against allegations regarding histher conduct or
performance liable to result in termination of employment.

. The employer shall notify an emiployee in writing ol a deeision to wrminate

histher employment.

. The employer shall in the event of dismissal provide to the cmplioyee whose

employnent has been terminated, upon request and wathin 7 days of the
reguest, a written statement setting out the reason or reasons for Ins/her
dismissal.

Period of Notice of Termination of Employment

. Ivorder o iecrminate the employment of an employee, the cmpioyer shall

pive the cmployee the following period ol notice {or payment directly related

Lo the notice preriod in licu thereof):

(ab oue weck's notice; plus

h) one week’s notice lor cach year ol service or parl thereol of the
cniployee.

[n calenfating any payment in licu of notice, regard shall be had 10 the
weekly award rate applying 10 an employee and 1o the normial overtinge
worked by the employee. The “normal overtime™ in respect of an ciuiployee
shall be the average overtime worked per week during the pariod of four
weeks prior to the date of termination of cimployment.

The pericd of nolice in his paragraph shall not apply in the case of
disinissal for misconduct that justifics instant dismissal or in the casc of
casual or seasonal cmiployees,

~ The notice ol termination tequired 1o be given by an cmiployee (o whom

paragraph All applies shall be one week.

Tine off from Work during the Period of Notice

. During the period of notice of termination given by 1he employer, an

cmployee shall be allowed up 10 one week’s tinie off without loss of pay tor
the purpose ol sccking other employmient, The lime off shall be taken at
times that are convenient o the cmployee alter consullation with the
employer.

Statement of Employiment

The employer shatl in the event of termination of employment (whether by
the employer or by the employee), provide 10 an employee whose cniploy-
ment has been terminated upon request and within 7 days ol the request. a
writlen statement specifying the period of histher employment and the
classification of or the type or types of work performed by the employee. Al
the request of the employee, an evalualion of histher conduet and perforn
ance shali be given in thisslatemeent or in a separale statement.

CLAUSE B INTRODUCTION OF CIHHANGE
Norification to Employees and Unioris

<l Where an employer proposes to make changes in production, pro-

pramuie, organisation, structure or technolopy that are likely 1o have
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significant effects on employees, the employer shall notify the employcees
who may be affected by the propesed changes and their union or unions.

(bl “Significant effects” include termination of employment; major changes
in the composition, operation or size of the employer’s workloree or in
the skills required; the elimination or diminution of job opporiunitics,
promotional oprortunities or job tenure; the aitcration of hours ol work;
the need for retraining or transfer of employees to other werk or
locations; and the restructuring of jobs.

Consulration with Unions

{a) The employer shall consult with the employees affected through their
union or unions on, inter alia, the intreduction of the changes referred to
in paragraph Bl, the effects such changes are likely to have on
employees and measures to avert or mitigale the adverse elfects of such
changes on employees.

{b) The consultations shall commence as carly as practicable after notifi-
cation by the employer and, other than in exceptional circumstances, at
teast six months tefore the introduction of any proposed changes.

{c) After a final decision has been taken about the proposed intreduction of

change, there shal! be further consultation between the employer and the
union or unions concerned at the request of either party,

Provision of fnformation

For the purposes of such consultations, and at least two weeks before (he
consultations commence, the employer shatl provide in writing to the unioun
or unions concerncd all relevant information about the changes including the
naturs of the changes proposed; the likely date and method of implemen:
tation of the changes; the expected cffects of the changes on employees; and
any other matters hikely to affect employees,

CLAUSE C REDUNDANCY

Consuitation with Unions

(@) Where an employer proposes terminations of employment for reasons of
an econamic, technological, structural or similar nature, the employer

shall consult with the employees likely to be affected through their union-

or unions as early as practicable with a view to reaching an agreement.
The cansultations shall cover, inter alia, the reasons for the proposed
lerminations, measures to avoid or minimise the terminations, and
measures (o mitigate the adverse effects of any terminations on the
cmployecs concerned.

(b) For the purposes of the consultations, and, at least two weeks before the
consultations commence, the employer shull provide in writing to the
union or unions concerned all relevant information about the proposed
terminations including the reasons for the proposed terminations, the
number and categories of the employees likely Lo be affected, the number
of workers normally employed and the period over which the
terminations are intended 10 be carried out.

(c) Other than in exceptional circumstances, the consultations referred o in
sub-parapraph (a) of this paragraph shall commence at least three months
before any employee is given notice of termination duc to redundancy.

(d) After a final decision has been taken aboul the propased terminations ol
cmployment, there shall be further consultation between cmployer
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Notification 1o the Commonweafth Employment Service

. Where o decision has Been mude (o terminate the employment ol employees,

the employer shall notly the Commonwealth Employment Service thereol us
so0n as possible, giving relevant information ineluding a written statcment of
the reasons lor the lermimations. the number and categories of the employecs
likely to bz alfected and the period over which the terminations are mtengled
10 b curriech oul.

FPreference o Union Members

- Anemployee who is a union member shall be accorded preference over other

emiployees in retention in employment, in re-¢mployment and in respeet of all
other benelils or oprortunities accorded by the employer to employees in a
redunduncy situation. Preference in retention shall apply only in respect of
employees employed under the award in such areas, localities, departments or
sections within which terminations of employment are to take place.

Criteria for Sclection for Ternination

. The selection by the employer of employees whose employment is o by

terminated for reasons of ann cconomic, weehnological, structaral or sinlkn
nature shull Be made according to criteria determined by the emptoyer and
the union or unions representing the employees alfected.

fantitiemenis o Termination of Fuplovmiont

In acdition w any ofher entitlements applying under this Awited inrespaet of

termination of cmployment. an employee whose employment is terminated

For rensons of an cconomic, technolopical. structural or simtku nature shall

e entitled o the [allowing:

() The employer shall give the employee not less than three months” notice
ol termimation ol employment or payment in licu thercof.

() The employer shall pay to the eniployee o sum ds a redundancy payment
calculated as follows:

() Tour weeks™ pay, plus
) four weeks™ pay for each completed year of service, plus
(i} one week's pay for cach completed year of service when the
employee was aged 33 years ar over. plus
(iv) an additional two weeks' pay for cach completed year of service
excess of 10 years' service if the employee is aged 45 years or over.

e} The employer shall pay the employee the full value of hisfher acerued
sick teave, annual leave with loading andfor long service leave. Where
the cmployee is not entitled under award provision or long service leave
legislution to pro rala payment for long service leave in respect of any
preriod of service with the employer, the employer shall make a pro rua
payment to the employee Tor that period based on the long service leave
provisions applying to the employee.

{d} The employer siall pay to the cmployec a sum as a mamtenance of
incotne paynient calculated so as to bring the employee’s likely weekls
wage rale or unemployment benefit in the twelve months after
termination of employment up to the weekiy rite applicable 1o his/her
employment with the emiployer.

{©) Where it will be necessary for an enmiployee 10 move 1o o new location in
order 1o find new employment, the employer shall pay 1o the cmployee a
sum calculaed to meet the relecation expenses likely 1o be nicurred by
the employee.

(N The emplo shall assist employees whose employment s o be
terminated . il suitable alternative emoloviment. This assistance shall
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include the granting of up to one week's additional time off without loss
of pay to an employee in order to scek other cmployment or 1o make
arrangements for training or retraining for future employment.

1) As part of the assistance (o employees (o find suitable alternative work,
e cmployer shall consider providing training or retraining or shal}
provide payment of a granl 1owards the costs and expenses comncelod
with [rainiag or retraining.

th) An employee under notice of termination of cmployment lor reasons of
an economic, technological, structural or similar nature may terminate
histher employment during the period of notice and, il so, shall be
citilled to the same benefits and payinents under this clause had hefshe
remained with the employer until the expiry of such notice,

Priority in Re-employmerit
Lmployees whose employment is terminated for reasons of an cconomic,
technological, structural or similar nature shall be given priority in offers of
employment by the employer if the cimployer again seeks to employ workers
o perforin work which they are qualified (o perform.

Redeployment

- Where an eiployee is transferred to other duties for reasons of an cconomic.

techuological, structural ar similar nature, the foltowing shall apply:

() Where the cmployee is translerred lo lower paid duties, the employer
shall pay to the employee maintenance of income paymnents calettlated so
as 1o bring the employec’s wages ap o the rie applicable to hisfher
Tormer classilicalion or duties.

(b} The empioyer shall pay all relocalion expenses incuried by the employee
and hisfhier dependants in respect of taking up e new duties.

ic) The employer shall provide such training or retraining as is necessary Lo
cnable the employee to perform his/her new dutics.

CLAUSE D — TRANSMISSION OF BUSINESS

- This clause shall have effcct where a business, undertaking or establishiment,

or any part thereol hus, whether belore or after the commencement of this
clause, been transmitled from an employer (hereinalter referred 10 as “the
transmittor”) 1o another employer (hereinafter referred 1o as “the
transmittee™). :

livthis clause, “transtnission”, without limiting its ordinary meaning, includes
transler, conveyance, assignment of succession, whether by agreenient or
operation of law and “transmitted” has a corresponding mcaning.

Acceptance of Employment with Transmittee

- Where a person who at the time of the transmission was an employee of the

trapsmittor in that business, undertaking, establishment or part thercof

becomes an emiployee of the transmittee —

(2) the period of service which the employee has had with the transiniltor or
any prior transmitlor shall be deemed to be service of the cmployee with
the transmittee [or the purpose of calculating any entitlement of the
enployee to service — related periods of nolice {under para. All) or
severance compensation (under para. C5); .

{b) the provisions of paragraphs C4, C5 and C6 shall not apply in respect of
the termination of the employee's employment with the transmittor.

Qffer of Employment with Transmitiee

3. Where a person who at the tinie of the transmission was an employee of the
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transmittor in that business, undertaking, establishment or part thereol i
offered employment by the transmitice, the provisions of paragraphs Cd4. C3
and C6 shall not apply in respeet of the lermination of the cmployee’s
employmeintt with the transmittor provided that
(@) the offer is made before the transmission of the business, upderlaking,
establishiment or part thereol;
(bt the terms and conditions of the new employment offered
(i} were not substantiaily different from those applying 1o the employ-
meant with the transmittor; or
[} were substantially different but the offer constilutes an ofler of
suilable employment i relation to the employee: and
{c] the employee unrcasonably refuses that offer.

Doard of Referenice

S Where a dispute arises i orelation 1o the matters referred (o in

paragraph D2 or D3, the dispute may te referred (o a board of reference
established under this award or to the Conciliation and Arbitration
Commission,
tbl The Tunctions of a board or the Commission shali be
{i) to consider any questions arising uader para. D2 or D3 brought
before it by any respondent union or eciployer;
(i} 1o quire into and it possible to settle by conciliation dillerences
ctween the union and cployer.

() The decisions or actions of a board of reference may be reviewed by the
Commission vn the application ol the iespondent union o cinploycl
concerned. [nany such review, the Conunission may

() conlirm or alter any decision of the toard of reference; andior
(i} exercise any of e Tunctions assigned 1o the board of reference.

(d) Nothing in this paragraph shall prevent any party from applying to the
FCdCT;;.l Court of Australia for an interpretation ol any clause s
Aoawviard.



