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In 1994, the Ontario legislature enacted the Agricultural Labour Relations
Act, 1994 (“ALRA”), which extended trade union and collective bargaining rights to
agricultural workers. Prior totheadoption of thislegislation, agricultural workershad
always been excluded from Ontario’ s labour relationsregime. A year later, by virtue
of s. 80 of the Labour Relations and Employment Statute Law Amendment Act, 1995
("LRESLAA"), the legislature repealed the ALRA in its entirety, in effect subjecting
agricultural workers to s. 3(b) of the Labour Relations Act, 1995 (“LRA”), which
excluded them from the labour relations regime set out in the LRA. Section 80 also
terminated any certification rights of trade unions, and any collective agreements
certified, under the ALRA. The appellants brought an application challenging the
repeal of the ALRA and their exclusion from the LRA, on the basis that it infringed
their rightsunder ss. 2(d) and 15(1) of the Canadian Charter of Rightsand Freedoms.
Both the Ontario Court (General Division) and the Ontario Court of Appeal upheld the

challenged legislation.

Held (Major J. dissenting): The appeal should beallowed. Theimpugned

legislation is unconstitutional.

Per McLachlin C.J. and Gonthier, lacobucci, Bastarache, Binnie, Arbour

and LeBel JJ.: The purpose of s. 2(d) of the Charter isto allow the achievement of
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individual potential through interpersonal relationships and collective action. This
purpose commands a single inquiry: has the state precluded activity because of its
associational nature, thereby discouraging the collective pursuit of common goals?
While the traditional four-part formulation of the content of freedom of association
sheds light on this concept, it does not capture the full range of activities protected by
s. 2(d). In some cases s. 2(d) should be extended to protect activities that are
inherently collectivein nature, in that they cannot be performed by individual s acting
alone. Trade unions develop needs and priorities that are distinct from those of their
members individually and cannot function if the law protects exclusively the lawful
activitiesof individuals. Thelaw must thusrecognizethat certain union activitiesmay
be central to freedom of association even though they are inconceivable on the

individual level.

Ordinarily, the Charter does not oblige the state to take affirmative action
to safeguard or facilitate the exercise of fundamental freedoms. There is no
constitutional right to protective legislation per se. However, history has shown and
Canada’ s legislatures have recognized that a posture of government restraint in the
area of labour relations will expose most workers not only to arange of unfair labour
practices, but potentially to legal liability under common law inhibitions on
combinations and restraints of trade. In order to make the freedom to organize
meaningful, in this very particular context, s. 2(d) of the Charter may impose a
positive obligation on the state to extend protective |l egislation to unprotected groups.
The distinction between positive and negative state obligations ought to be nuanced
inthe context of labour relations, in the sensethat excluding agricultural workersfrom

a protective regime contributes substantially to the violation of protected freedoms.
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Several considerations circumscribe the possibility of challenging
underinclusion under s. 2 of the Charter: (1) claims of underinclusion should be
grounded in fundamental Charter freedoms rather than in access to a particular
statutory regime; (2) the evidentiary burden in cases where there is a challenge to
underinclusive legislation is to demonstrate that exclusion from a statutory regime
permits a substantial interference with the exercise of protected s. 2(d) activity; and
(3), in order to link the alleged Charter violation to state action, the context must be
such that the state can be truly held accountable for any inability to exercise a
fundamental freedom. The contribution of private actorsto aviolation of fundamental

freedoms does not immunize the state from Charter review.

In order to establish a violation of s. 2(d) of the Charter, the appellants
must demonstrate that their claim relates to activities that fall within the range of
activities protected by s. 2(d) of the Charter, and that the impugned legislation has,
either in purpose or effect, interfered with these activities. In thiscase, insofar asthe
appellants seek to establish and maintain an association of employees, their claimfalls
squarely within the protected ambit of s. 2(d). Moreover, the effective exercise of the
freedomsin s. 2(d) require not only the exercise in association of the constitutional
rights and freedoms and lawful rights of individuals, but the exercise of certain
collective activities, such as making majority representations to one’s employer.
Conflicting claims concerning the meaning of troubling comments in the legislature
makeit impossibleto concludethat the exclusion of agricultural workersfromthe LRA
was intended to infringe their freedom to organize, but the effect of the exclusion in

s. 3(b) of the LRA isto infringe their right to freedom of association.

The LRA is clearly designed to safeguard the exercise of the freedom to

associate rather than to provide a limited statutory entitlement to certain classes of
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citizens. Through theright to organizeinscribed in s. 5 of the LRA and the protection
offered against unfair labour practices, the legislation recognizes that without a
statutory vehicle employee associations are, in many cases, impossible. Here, the
appellants do not claim a constitutional right to general inclusion in the LRA, but
simply a constitutional freedom to organize a trade association. This freedom to
organize exists independently of any statutory enactment, although its effective
exercise may requirelegislative protectionin some cases. Theappellantshave met the
evidentiary burden of showing that they are substantially incapabl e of exercising their
fundamental freedom to organize without the LRA’s protective regime. While the
mere fact of exclusion from protective legislation is not conclusive evidence of a
Charter violation, the evidence indicates that, but for the brief period covered by the
ALRA, there has never been an agricultural workers' union in Ontario and agricultural
workers have suffered repeated attacks on their efforts to unionize. The inability of
agricultural workers to organize can be linked to state action. The exclusion of
agricultural workersfromthe LRA functionsnot simply to permit privateinterferences
withtheir fundamental freedoms, but to substantially reinforcesuchinterferences. The
inherent difficultiesof organizing farmworkers, combined with thethreat of economic
reprisal from employers, form only part of the reason why association is all but
impossibleinthe agricultural sector in Ontario. Equally important isthe message sent
by the exclusion of agricultural workers from the LRA, which delegitimizes their
associational activity and thereby contributestoitsultimatefailure. Themost pal pable
effect of the LRESLAA and the LRA is, therefore, to place a chilling effect on non-

statutory union activity.

With respect to the s. 1 analysis, the evidence establishes that many farms
in Ontario are family-owned and operated, and that the protection of the family farm

is a pressing enough objective to warrant the infringement of s. 2(d) of the Charter.
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The economic objective of ensuring farm productivity is also important. Agriculture
occupies a volatile and highly competitive part of the private sector economy,
experiences disproportionately thin profit margins and, due to its seasonal character,

is particularly vulnerable to strikes and lockouts.

Thereis also arational connection between the exclusion of agricultural
workers from Ontario’s labour relations regime and the objective of protecting the
family farm. Unionization leads to formalized |abour-management rel ationships and
givesrise to arelatively formal process of negotiation and dispute resolution. It is
reasonabl e to speculate that unionization will threaten the flexibility and cooperation
that is characteristic of the family farm. Yet thisconcernisonly asgreat asthe extent
of the family farm structure in Ontario and does not necessarily apply to the right to
form an agricultural association. The notion that employees should sacrifice their
freedom to associate in order to maintain a flexible employment relationship should
be carefully circumscribed, as it could, if left unchecked, justify restrictions on

unionization in many sectors of the economy.

The wholesale exclusion of agricultural workers from Ontario’s labour
relations regime does not minimally impair their right to freedom of association. The
categorical exclusion of agricultural workersisunjustified whereno satisfactory effort
has been madeto protect their basic right to form associations. Theexclusionisoverly
broad as it denies the right of association to every sector of agriculture without
distinction. The reliance on the family farm justification ignores an increasing trend
in Canada towards corporate farming and complex agribusiness and does not justify
the unqualified and total exclusion of all agricultural workers from Ontario’s labour
relations regime. More importantly, no justification is offered for excluding

agricultural workers from all aspects of unionization, in particular those protections
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that are necessary for the effective formation and maintenance of employee
associations. Nothing intherecord suggeststhat protecting agricultural workersfrom
the legal and economic consequences of forming an association would pose a threat
tothefamily farm structure. Consequently, thetotal exclusion of agricultural workers

from Ontario’s labour relations regime is not justifiable under s. 1 of the Charter.

The appropriate remedy in this case is to declare the LRESLAA unconstitutional
to the extent that it gives effect to the exclusion clause found in s. 3(b) of the LRA, and to
declare s. 3(b) of the LRA unconstitutional. The declarations should be suspended for 18
months, thereby allowing amending legislation to be passed if the |l egislature seesfit to do so.
Section 2(d) of the Charter only requiresthelegislatureto provide astatutory framework that
is consistent with the principles established in this case. At a minimum, these principles
require that the statutory freedom to organizein s. 5 of the LRA be extended to agricultural
workers, along with protections judged essential to its meaningful exercise, such asfreedom
to assemble, freedom from interference, coercion and discrimination and freedom to make
representations and to participate in the lawful activities of the association. The appropriate
remedy does not require or forbid the inclusion of agricultural workersin afull collective
bargaining regime, whether it be the LRA or a special regime applicable only to agricultural

workers.

It is unnecessary to consider the status of occupational groups under s. 15(1) of

the Charter.

Per L’Heureux-Dubé J.: The purpose of s. 80 of the LRESLAA and s. 3(b) of the
LRA isto prevent agricultural workers from unionizing, and this purposeinfringes s. 2(d) of
the Charter. Intherecord, thereis clear evidence of intent on the part of the government of

Ontarioto breachthes. 2(d) rightsof agricultural workers, including repeated instanceswhere
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government officials indicated that the impugned legislation’s intent was to hinder union-
related activities in the agricultural sector. On a balance of probabilities, the evidence
demonstrates that the legislature’s purpose in enacting the exclusion was to ensure that
persons employed in agriculture remained vulnerable to management interference with their
associational activities, in order to prevent the undesirable consequences which it had feared
would result from agricultural workers' |abour associations. Furthermore, the evidence does
not reveal any positive effects upon the associational freedom of agricultural workers
stemming from their exclusion fromthe LRA. Thereality of thelabour market, which hasled
to the development of protective labour legislation, indicates that when the protection is
removed without any restriction or qualification, associational rights are often infringed, or
have the potential to be infringed, to an extent not confined to unionization activities.
Consequently, it was in the reasonable contemplation of the government at the time of the
enactment of the impugned legislation that the effect of the exclusion clause would be to
affect associational freedomsbeyond the realm of unionization, thusbreaching s. 2(d) Charter

rights.

In the present case, there is a positive obligation on the government to provide
legislative protection against unfair labour practices. A positiveduty to assist excluded groups
generally arises when the claimants are in practice unable to exercise a Charter right. Inthe
case of agricultural workersin Ontario, the freedom to associate becomes meaninglessin the
absence of aduty of the State to take positive stepsto ensure that thisright isnot ahollow one.
The government has breached the s. 2(d) rights of agricultural workers becauseit has enacted
anew labour statute which leaves them perilously vulnerable to unfair labour practices. The
absolute removal of LRA protection from agricultural workers has created a situation where
employees have reason to fear retaliation against associational activity by employers. Inlight
of the reality of the labour market, the failure of the Ontario legislature to spell out aregime

defining which associational activities are to be protected from management retaliation has
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achilling effect on freedom of association for agricultural workers. The chilling effect of the
impugned provision has forced agricultural workers to abandon associational efforts and
restrain themselves from further associational initiatives. The freedom of association of
agricultural workers under the LRA can be characterized as a hollow right because it amounts
to no more than the freedom to suffer serious adverse legal and economic consequences. In
a constitutional democracy, not only must fundamental freedoms be protected from State

action, they must also be given “breathing space”’.

Since the impugned legislation infringes s. 2(d), it is necessary to make but a
single observation with respect to whether the exclusion of agricultural workersfromthe LRA
congtitutes discrimination under s. 15(1) of the Charter. The occupational status of
agricultural workers constitutes an “analogous ground” for the purposes of an analysis under
s. 15(1). Thereis no reason why an occupational status cannot, in the right circumstances,
identify a protected group. Employment is a fundamental aspect of an individual’s life and
an essential component of identity, personal dignity, self-worth and emotional well-being.
Agricultural workersgenerally suffer from disadvantage and the effect of the distinction made
by their exclusion from the LRA isto devalue and marginalize them within Canadian society.
Agricultural workers, in light of their relative status, low levels of skill and education, and
limited employment and mobility, can change their occupational status only at great cost, if

at all.

Theimpugned legislationisnot justifiable under s. 1 of the Charter. Whilelabour
statutes, such as the LRA, fulfill important objectivesin our society, s. 3(b) does not pursue
apressing and substantial concern justifying the breach of the appellants’ Charter rights. It
cannot be argued that Ontario agriculture has unique characteristics which are incompatible
with legislated collective bargaining. It is also difficult to accept that none of the LRA’s

purposes, enumerated at s. 2 of the LRA, which speak to the basic characteristics required for
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the operation of a modern business, are inapplicable in the agricultural sector. At the very
least, the expressionsof intent found in s. 2 of the LRA would apply to factory-like agricultural
enterprises. Without enunciating a constitutionally valid reason, one cannot countenance a
breach of aCharter guaranteed fundamental freedom on grounds which appear to be based on
apolicy geared to enhance the economic well-being of private enterprises. The government
is entitled to provide financial and other support to agricultural operations, including family
farms. However, it isnot open to the government to do so at the expense of the Charter rights
of those who are employed in such activities, if such apolicy choice cannot be demonstrably

justified.

Evenif theimpugned legislation pursued avalid objective, the absol uteness of the
exclusion clause, barring all personsemployed in agriculturefrom all components of the LRA,
speaksto thelack of proportionality between the perceivedillsto be avoided and their remedy.
First, arational connection between the objective of securing thewell-being of the agricultural
sector in Ontario and the exclusion of persons employed in agriculture from all associational
protections contained in the LRA has not been established. If the good labour management
principles outlined in s. 2 of the LRA have a basis in fact, then barring all persons employed
in agriculture from all the benefits under the LRA may have the opposite effect. Second, the
complete exclusion of agricultural workers from the LRA does not minimally impair their
Charter rights. Such a blunt measure can hardly be characterized as achieving a delicate
balance among the interests of labour and those of management and the public. It weakens
the case for deference to the legislature. Thisisfurther aggravated because those affected by
the exclusion are not only vulnerable as employees but are also vulnerable as members of
society with low income, little education and scant security or social recognition. The current
law is not carefully tailored to balance the Charter freedoms of persons employed in
agriculture in Ontario and the societal interest in harmonious relations in the labour market.

While the important role that family farms play in Ontario agriculture must be recognized,
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such aroleisnot uniqueto Ontario. Further, both families and farms have evolved. Thereis
no obvious connection between the exclusion of agricultural workers from the LRA and
farmers or family farms. A city-based corporation could be operating an agricultural entity
and benefit from the restrictions on the freedoms of association of its agricultural workers.
Labour statutesin other provinces contain agricultural exemptions that are narrower than the
one contained in the LRA. The objective of securing the well-being of the agricultural sector
in Ontario can be achieved through a legislative mechanism that is less restrictive of free

association than the existing complete exclusion of agricultural workers from the LRA.

Per Mgjor J. (dissenting): The appellantsfailed to demonstrate that the impugned
legislation has, either in purpose or effect, infringed activities protected by s. 2(d) of the
Charter. Inparticular, s. 2(d) does not impose apositive obligation of protection or inclusion
on the state in this case. Prior to the enactment of the LRA, agricultural workers had
historically faced significant difficulties organizing and the appellants did not establish that
the state is causally responsible for the inability of agricultural workers to exercise a

fundamental freedom.

Agricultural workersare not an analogous group for the purposesof s. 15(1) of the

Charter and, as aresult, the exclusion of agricultural workers from the LRA does not violate

their equality rights.
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The judgment of McLachlin C.J. and Gonthier, lacobucci, Bastarache, Binnie,

Arbour and LeBel JJ. was delivered by

BASTARACHE J. --

|. Introduction

Thisappeal concernstheexclusion of agricultural workersfrom Ontario’ sstatutory

labour relations regime. The appellants, individual farm workers and union organizers,

challengethe exclusion asaviolation of their freedom of association and equality rightsunder
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the Canadian Charter of Rights and Freedoms. In particular, they argue that the Labour

Relations and Employment Statute Law Amendment Act, 1995, S.O. 1995, c. 1 (“LRESLAA”"),
combined with s. 3(b) of the Ontario Labour Relations Act, 1995, S.0O. 1995, c. 1, Sched. A
("LRA"), prevents them from establishing, joining and participating in the lawful activities of
atrade union. In addition, they claim that the LRESLAA and the LRA violate their equality
rights under s. 15(1) of the Charter by denying them a statutory protection enjoyed by most

occupational groups in Ontario.

Thisisthefirst timethis Court has been asked to review the total exclusion of an
occupational group from astatutory labour relationsregime, wherethat group isnot employed
by the government and has demonstrated no independent ability to organize. For thisreason,
this appeal raises novel issues of state responsibility under s. 2(d) of the Charter,
notwithstanding its apparent similarity to recent labour relations jurisprudence. After
considering these issues, | conclude that the total exclusion of agricultural workers from the
LRAVviolatess. 2(d) of the Charter and cannot bejustified under s. 1. Accordingly, | conclude
that, at a minimum, whatever protections are necessary to establish and maintain employee
associations should be extended to persons employed in agriculture in Ontario. | am also of
the view that it is not necessary to consider the status of agricultural workers under s. 15(1)
of the Charter; assuming without deciding the existence of a s. 15(1) violation, such a

violation would not alter the remedy | propose.

Il. Factual Background

Although agricultural workershave been excluded from Ontario’ slabour relations
regime since 1943, the impetus for this appeal was the passage of the LRESLAA. The
LRESLAA was enacted pursuant to an initiative of Ontario’s Progressive Conservative

government in 1995; it repealed the only statute ever to extend trade union and collective



-19-
bargaining rightsto Ontario’ s agricultural workers. That short-lived statute, the Agricultural

Labour Relations Act, 1994, S.O. 1994, c. 6 (“ALRA"), was enacted pursuant to an initiative
of the New Democratic Party government in 1994 following the recommendations in the
Report of the Task Force on Agricultural Labour Relations. Report to the Minister of Labour
(June 1992). The ALRA lasted from June 23, 1994 to November 10, 1995, during which time
the United Food and Commercial Workers Union (“UFCW”) was certified as the bargaining
agent for approximately 200 workers at the Highline Produce Limited mushroom factory in
Leamington, Ontario. The UFCW also filed two other certification applications during the
period of the ALRA, onefor the workers at the Kingsville Mushroom Farm Inc., and the other
for the workers at the respondent Fleming Chicks. These certification activities came to an
end when, with the passage of the LRESLAA in 1995, the ALRA was repealed in its entirety.
In addition to terminating any agreements certified under the ALRA, the LRESLAA terminated
any certification rights of trade unions and prohibited employers from punishing workersfor
any union activity conducted under the ALRA. The appellants brought an application within
one week of the repeal of the ALRA, arguing that it infringed their rights under ss. 2(d) and
15(1) of the Charter.

As indicated by the legislative record, the LRESLAA represents a small piece of
the factual context surrounding thislitigation. For over 50 years prior to the ALRA, and ever
sinceitsrepeal, the Ontario government has excluded agricultural workers from its statutory
labour relationsregime. Thefirst statuteto effect thisexclusion wasthe Collective Bargaining
Act, 1943, S.0. 1943, c. 4, which wasmodelled on the American National Labor Relations Act
(*Wagner Act”), July 5, 1935, c. 372, 49 Stat. 449 (29 U.S.C. 88 151 to 169). Section 24 of
the Collective Bargaining Act, 1943 contained alist of excluded classes, including “domestic
servants’, “members of any police force”, certain other public employees, and “the industry
of farming”. The most recent embodiment of Ontario’s labour relations policy, the LRA,

excludes agricultural workersin the following terms:
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3. This Act does not apply,

(b) to a person employed in agriculture, hunting or trapping;

The net effect of the LRESLAA wasto re-subject agricultural workersto thisexclusion clause.
Thus, inadditionto challenging the constitutionality of the LRESLAA, theappellantschallenge

the constitutionality of s. 3(b) of the LRA.

The various enactments dealing with agricultural workers' right to unionize, the
Wagner Act, the LRA, the ALRA and the LRESLAA, reflect highly divergent approaches to
economic and labour policy. As noted by Sharpe J. (as he then was) in the Ontario Court
(General Division), the current government in Ontario has “avery different perspective from
that of its predecessor on appropriate economic and labour policy” and, indeed, rejects any
attempt toincludeagricultural workersinitslabour relationsregime ((1997), 155 D.L.R. (4th)
193, at p. 199). Moreover, the affidavit evidence in this case “ presentsin stark contrast two
conflicting views of an appropriate labour relations regime for agricultural workers in
Ontario”, one denying the existence of any “industrial relations rationale” for the current
exclusion, and the other maintaining that the collective bargaining model of the ALRA or the
LRA would unduly threaten the province's farm economy (pp. 201-2). This latter view is
evidently shared by the Legislature of Alberta, which isthe only other Canadian province to
exclude agricultural workersfrom its labour relationsregime. What is central to this appeal,
however, isthe constitutional effect of excluding agricultural workersfrom the LRA from the
perspective of their freedom to associate. Given my conclusion that this exclusion violates
s. 2(d) of the Charter, the above evidence will provide an important foundation for the s. 1

analysis.
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[Il. Relevant Statutory Provisions

Labour Relations and Employment Statute Law Amendment Act, 1995, S.O. 1995, c. 1

1.(1) The Labour Relations Act, 1995, as set out in Schedule A, is hereby
enacted.

80.(1) The Agricultural Labour Relations Act, 1994 is repeal ed.

(2) Ontheday onwhich thissection comesinto force, acollective agreement
ceases to apply to a person to whom that Act applied.

(3) Ontheday onwhich this section comesinto force, atrade union certified
under that Act or voluntarily recognized as the bargaining agent for employeesto
whom that Act applies ceases to be their bargaining agent.

(4) On the day on which this section comes into force, any proceeding
commenced under that Act is terminated.

Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A

3. This Act does not apply,

(b) to aperson employed in agriculture, hunting or trapping;

Canadian Charter of Rights and Freedoms

2. Everyone has the following fundamental freedoms:

(d) freedom of association.

V. Judicia History

A. Ontario Court (General Division) (1997), 155 D.L.R. (4th) 193
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The issues before the Ontario Court (General Division) in this case were
essentially the same as those before this Court, namely, whether the exclusion of agricultural
workers from Ontario’ s statutory labour relations scheme infringes s. 2(d) and/or s. 15(1) of
the Charter and, if so, whether the infringements are justifiable under s. 1. It might be noted
that Sharpe J. rel eased hisdecision prior to thisCourt’ sdecisionsin Delislev. Canada (Deputy
Attorney General), [1999] 2 S.C.R. 989, and other cases that provide important authority for

this appeal .

Sharpe J. began with the appellants’ s. 2(d) claim, observing that the right of
workersto form atrade union is protected by s. 2(d), while the right to collective bargaining
isnot. The balance of Sharpe J.’ss. 2(d) analysis was thus devoted to whether the impugned
provisions infringed, either in purpose or effect, the former right. With respect to purpose,
Sharpe J. held that while the purpose of the legislation was undoubtedly to deny agricultural
workerstheright to bargain collectively, “itisdifficult . . . to discern agovernmental purpose
to deny agricultural workerstheright to form an association” (pp. 205-6). Hethen considered
the effect of thelegislation on s. 2(d) rights, holding that to the extent agricultural workersare
deprived of the ability to form trade unions, such deprivation is due to the private actions of
their employers rather than the legislative regime itself. The former actions being
unreviewable by virtue of this Court’s decision in RWDSU v. Dolphin Delivery Ltd., [1986]
2 S.C.R. 573, Sharpe J. dismissed the s. 2(d) claim. In response to the appellants’ claim that
the LRESLAA constituted independently reviewabl e state action, Sharpe J. held that reviewing
the LRESLAA would essentially constitutionalize the statute it repealed, namely, the ALRA.
This would create “a broad class of statutes that would enjoy the status of a constitutional
guarantee asthey would beimmunefrom repeal” (p. 208), an outcomerejected by the Ontario
Court (General Division) in Ferrell v. Ontario (Attorney General) (1997), 149 D.L.R. (4th)
335.
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Sharpe J. then turned to the s. 15(1) claim, which he felt was a more appropriate
forum for addressing questions of positive state obligation under the Charter. With respect
to the first prong of the s. 15(1) analysis, Sharpe J. held that agricultural workers had indeed
been denied alegal benefit or protection enjoyed by most other workers, namely, theright to
engage in statutory collective bargaining. However, Sharpe J. declined to recognize
agricultural workers as an analogous group for the purpose of establishing discrimination
under s. 15(1). In hisview, the analogous grounds concept was rooted in the denial of human
dignity and as such required the appellants to identify a “personal trait or characteristic” on
which their differential treatment was based. It would not be sufficient, he held, to identify
“occupational status’ as such a characteristic, nor to combine occupational status with
economic disadvantage. Thus, Sharpe J. rejected the s. 15(1) claim and with it the appel lants’

constitutional challenge.

B. Ontario Court of Appeal (1999), 182 D.L.R. (4th) 471

Krever J.A., concurred in by Doherty and Rosenberg JJ.A., upheld the decision of

Sharpe J., holding that “[w]e agree with the judgment of Sharpe J., both with the result at

which he arrived and his reasons’.

V. Constitutional Questions

On June 20, 2000, Binnie J. stated the constitutional questions as follows:

1. Doess. 80 of the Labour Relations and Employment Satute Law Amendment
Act, 1995, S.0. 1995, c. 1, limit the right of agricultural workers

@ to freedom of association
guaranteed by s. 2(d) of
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the Canadian Charter of
Rights and Freedoms; or

(b)  to equality before and under the law and equal benefit of the law
without discrimination as guaranteed by s. 15 of the Charter?

Does s. 3(b) of the Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A,
limit the right of agricultural workers

@ to freedom of association
guaranteed by s. 2(d) of
the Charter; or

(b)  to equality before and under the law and equal benefit of the law
without discrimination as guaranteed by s. 15 of the Charter?

If the answer to any part of questions 1 or 2 is in the affirmative, is the
limitation nevertheless justified under s. 1 of the Charter?

A. Freedom of Association

(1) Nature of the Claim

The appellants claim that “[f]irst and foremost, agricultural workers simply wish

tounionize”. Althoughtheintervener Canadian L abour Congressraised theissueof collective

bargaining in this appeal, the appellants directed this Court’s attention to broader issues,

describing a range of union activities not related to collective bargaining. These activities,

which ultimately relate to workers' “empowerment and participation in both the workplace

and society at large”, include promoting workplace democracy, protecting employees from

abuses of managerial power, pooling resources, and expressing theviewsof workers* cogently

and forcefully”. The appellants also described several social and political functions of trade

unions, such as giving workers access to courts, bringing constitutional challenges on behalf

of workers and engaging in political education and action. In my view, these functions make
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it clear that the appellantsdirect their attack not at legislation restricting collective bargaining

per se, but at legislation restricting the “wider ambit of union purposes and activities”.

In order to establish aviolation of s. 2(d), the appellants must demonstrate, first,
that such activities fall within the range of activities protected by s. 2(d) of the Charter, and
second, that the impugned legislation has, either in purpose or effect, interfered with these
activities (see, in the s. 2(a) context, R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at pp.
331-36, and in the s. 2(b) context, Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1
S.C.R. 927, at p. 971). Onthefirst point, | shall review the existing framework of the s. 2(d)
protection established by this Court in the 1987 “labour trilogy” and subsequent cases. This
discussion will include apurposive analysisof s. 2(d), onewhich aimsto protect thefull range
of associational activity contemplated by the Charter and to honour Canada’ s obligations
under international human rightslaw. After reviewing the content of freedom of association,
| shall examine the contours of state responsibility under s. 2(d) of the Charter. In particular,
| shall ask whether s. 2(d) obligates the state simply to respect trade union freedoms, or
additionally to protect trade union freedoms by prohibiting their infringement by private
actors. Following my discussion of the scope of s. 2(d), | shall examine the purpose and

effects of the impugned legislation.

(2) Scope of Section 2(d)

(@) General Framework

The scopeof s. 2(d) wasfirst decided by this Court in alandmark trilogy of labour
cases, al of which concerned the right to strike (see Reference re Public Service Employee
Relations Act (Alta.), [1987] 1 S.C.R. 313 (“ Alberta Reference”); PSAC v. Canada, [1987] 1
S.C.R. 424; RWDSU v. Saskatchewan, [1987] 1 S.C.R. 460). In the Alberta Reference,
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Mclntyre J. (writing for himself) stressed the double-edged nature of freedom of association,

holding that “while [freedom of association] advances many group interests and, of course,
cannot be exercised alone, it is nonethel ess a freedom belonging to the individual and not to
the group formed through its exercise” (p. 397). On the basis of this principle, McIntyre J.
confined s. 2(d) to three elements: (1) the freedom to join with others in lawful, common
pursuits and to establish and maintain organizations and associations (with which all six
justices agreed), (2) the freedom to engage collectively in those activities which are
constitutionally protected for each individual (with which three of six justices agreed) and (3)
the freedom to pursue with others whatever action an individual can lawfully pursue as an
individual (with which three of six justices agreed). These three elements of freedom of
association are summarized, along with acrucial fourth principle, in the oft-quoted words of
SopinkaJ. in Professional Institute of the Public Service of Canada v. Northwest Territories

(Commissioner), [1990] 2 S.C.R. 367 (“PIPSC"), at pp. 401-2:

Upon considering the various judgments in the Alberta Reference, | have
come to the view that four separate propositions concerning the coverage of the
s. 2(d) guarantee of freedom of association emergefromthe case: first, that s. 2(d)
protects the freedom to establish, belong to and maintain an association; second,
that s. 2(d) does not protect an activity solely on the ground that the activity isa
foundational or essential purpose of an association; third, that s. 2(d) protectsthe
exercise in association of the constitutional rights and freedoms of individuals;
and fourth, that s. 2(d) protects the exercise in association of the lawful rights of
individuals. [Emphasis added.]

The third and fourth of these principles have received considerably lessjudicial support than
the others, having only been explicitly affirmed by three of six judgesin the Alberta Reference
and two of seven judges in PIPSC. Moreover, these elements of s. 2(d) provided little
assistance to this Court in Canadian Egg Marketing Agency v. Richardson, [1998] 3 S.C.R.
157 (*Egg Marketing”), which involved an activity that could not conceivably be performed
by an individual. Most recently, in Delisle, supra, this Court did not have to rule on the

validity of the existing framework because all of the activitiesinvolved fell withinit. Inthat
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case, this Court clarified that s. 2(d) does not guarantee accessto a particular labour relations

regime where the claimants are able to exercise their s. 2(d) rights independently.

In addition to the four-part formulation in PIPSC, supra, an enduring source of
insight into the content of s. 2(d) is the purpose of the provision. This purpose was first
articulated in the labour trilogy and has accordingly been used to define both the “positive’
freedom to associate as well as the “negative’ freedom not to (see Alberta Reference, supra;
Lavigne v. Ontario Public Service Employees Union, [1991] 2 S.C.R. 211, at p. 318; R. v.
Advance Cutting & Coring Ltd., [2001] 3 S.C.R. 209, 2001 SCC 70). Indefining thispurpose,
Mclntyre J. stressed, in Alberta Reference, supra, at p. 395, the unique power of associations

to accomplish the goals of individuals:

While freedom of association like most other fundamental rights has no single
purpose or value, at its core rests a rather simple proposition: the attainment of
individual goals, through the exercise of individual rights, isgenerally impossible
without the aid and cooperation of others. “Man, as Aristotle observed, is a
‘social animal, formed by nature for living with others', associating with his
fellows both to satisfy his desire for social intercourse and to realize common
purposes.” (L. J. MacFarlane, The Theory and Practice of Human Rights (1985),
p. 82.)

This conception of freedom of association, which was supported by Dickson C.J. in his
dissenting judgment (at pp. 334 and 365-66), has been repeatedly endorsed by this Court since
the Alberta Reference (see PIPSC, supra, per Sopinka J., at pp. 401-2, per Cory J.
(dissenting), at p. 379; R. v. Skinner, [1990] 1 S.C.R. 1235, per Dickson C.J,, at p. 1243;
Lavigne, supra, per LaForest J., at p. 317, per Wilson J., at p. 251; per McLachlin J. (as she
then was), at p. 343). In Lavigne, Wilson J. (writing for three of seven judges on this point)
conducted an extensive review of this Court’s s. 2(d) jurisprudence, concluding that “this
Court has been unanimous in finding on more than one occasion and in avariety of contexts
that the purpose which s. 2(d) is meant to advance is the collective action of individualsin

pursuit of their common goals’ (p. 253). Wilson J. added that the Court has remained
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steadfast in this position despite numerous disagreements about the application of s. 2(d) to

particular practices.

Asthesedictaillustrate, the purpose of s. 2(d) commandsasingleinquiry: hasthe
state precluded activity because of itsassociational nature, thereby discouraging the collective
pursuit of common goals? In my view, while the four-part test for freedom of association
sheds light on this concept, it does not capture the full range of activities protected by s. 2(d).
In particular, there will be occasions where agiven activity does not fall within the third and
fourth rules set forth by Sopinka J. in PIPSC, supra, but where the state has nevertheless
prohibited that activity solely becauseof itsassociational nature. These occasionswill involve
activitieswhich (1) are not protected under any other constitutional freedom, and (2) cannot,
for one reason or another, be understood as the lawful activities of individuals. As discussed
by Dickson C.J. in the Alberta Reference, supra, such activities may be collective in nature,
in that they cannot be performed by individuals acting alone. The prohibition of such

activities must surely, in some cases, be aviolation of s. 2(d) (at p. 367):

There will, however, be occasions when no analogy involving individuals can be
found for associational activity, or when a comparison between groups and
individuals fails to capture the essence of a possible violation of associational
rights. . .. Theoverarching consideration remainswhether alegisl ative enactment
or administrative action interfereswith the freedom of personsto join and act with
othersin common pursuits. The legislative purpose which will render legislation
invalid is the attempt to preclude associational conduct because of its concerted
or associational nature. [Emphasis added.]

This passage, which was not explicitly rejected by the mgjority in the Alberta Referenceor in
PIPSC, recognizes that the collective is “qualitatively” distinct from the individual:

individuals associate not simply because there is strength in numbers, but because
communities can embody objectivesthat individuals cannot. For example, a“ majority view”
cannot be expressed by aloneindividual, but agroup of individuals can form a constituency

and distill their views into a single platform. Indeed, thisis the essential purpose of joining
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apolitical party, participating in a class action or certifying atrade union. To limit s. 2(d) to

activities that are performable by individuals would, in my view, render futile these
fundamental initiatives. At best, it would encourage s. 2(d) claimants to contrive individual
analogs for inherently associational activities, a process which this Court clearly resisted in
thelabour trilogy, in Egg Marketing, supra, and in itsjurisprudence on union security clauses
and the right not to associate (see Syndicat catholique des employés de magasins de Québec
Inc. v. Compagnie Paquet Ltée, [1959] S.C.R. 206 (“[t]he unionis. . . the representative of
all the employees in the unit for the purpose of negotiating the labour agreement”, hence
“[t]hereisno room left for private negotiation between employer and employee” (per Judson
J., at p. 212)); McGavin Toastmaster Ltd. v. Ainscough, [1976] 1 S.C.R. 718 (“[t]heredlity is,
and hasbeen for many years now throughout Canada, that individual rel ationships as between
employer and employee have meaning only at the hiring stage” (per Laskin C.J., at p. 725));
I. Hunter, “Individual and Collective Rightsin Canadian Labour Law” (1993), 22 Man. L.J.
145, at p. 147 (“[i]ndividual rights vis-a-vis their employer are replaced by rightsin respect
of their union, which, in turn, is mandated to advance the interests of bargaining-unit
members’); D. Beatty and S. Kennett, “ Striking Back: Fighting Words, Social Protest and
Political Participationin Free and Democratic Societies’ (1988), 67 Can. Bar Rev. 573, at pp.
587-88). The collective dimension of s. 2(d) is also consistent with developments in
international human rightslaw, asindicated by the jurisprudence of the Committee of Experts
on the Application of Conventions and Recommendations and the ILO Committee on
Freedom of Association (see, e.g., International Labour Office, Freedom of Association:
Digest of decisionsand principles of the Freedom of Association Committee of the Governing
Body of the ILO (4th ed. 1996)). Not only does this jurisprudence illustrate the range of
activities that may be exercised by a collectivity of employees, but the International Labour
Organization has repeatedly interpreted the right to organize as a collective right (see
International Labour Office, Voices for Freedom of Association (Labour Education 1998/3,

No. 112): “freedom is not only a human right; it is also, in the present circumstances, a



17

-30-
collective right, a public right of organisation” (address delivered by Mr. Léon Jouhaux,

workers' delegate)).

Asl seeit, the very notion of “association” recognizesthe qualitative differences
between individuals and collectivities. It recognizes that the press differs qualitatively from
thejournalist, the language community from the language speaker, the union from the worker.
In all cases, the community assumes alife of its own and develops needs and priorities that
differ fromthoseof itsindividual members. Thus, for example, alanguage community cannot
be nurtured if the law protects only the individual’ s right to speak (see R. v. Beaulac, [1999]
1 S.C.R. 768, at para. 20). Similar reasoning applies, abeit in a limited fashion, to the
freedom to organize: because trade unions devel op needs and priorities that are distinct from
those of their membersindividually, they cannot function if the law protects exclusively what
might be “the lawful activities of individuals’. Rather, the law must recognize that certain
union activities -- making collective representations to an employer, adopting a majority
political platform, federating with other unions -- may be central to freedom of association
even though they are inconceivable on the individual level. Thisis not to say that all such
activities are protected by s. 2(d), nor that all collectivities are worthy of constitutional
protection; indeed, this Court has repeatedly excluded the right to strike and collectively
bargain from the protected ambit of s. 2(d) (see Alberta Reference, supra, per Le Dain J., at
p. 390 (excluding the right to strike and collectively bargain), per Mclntyre J., at pp. 409-10
(excluding the right to strike); PIPSC, supra, per Dickson C.J., at pp. 373-74 (excluding the
right to collectively bargain), per La Forest J., at p. 390 (concurring with Sopinka J.), per
L’ Heureux-Dubé J., at p. 392 (excluding both the right to strike and collectively bargain),
per SopinkalJ., at p. 404 (excluding both theright to strike and collectively bargain)). Itisto
say, simply, that certain collective activities must be recognized if the freedom to form and
maintain an association is to have any meaning. As one author puts it, the per se exclusion

of collective action reduces employee collectivesto mere “ aggregate] s] of economically self-
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interestedindividuals” rather than* co-operative undertakingswhereindividual flourishing can

be encouraged through membership in and co-operation with the community of fellow
workers’ (see L. Harmer, “The Right to Strike: Charter Implications and Interpretations’
(1988), 47 U.T. Fac. L. Rev. 420, at pp. 434-35). Thiswould surely undermine the purpose
of s. 2(d), which is to allow the achievement of individual potential through interpersonal
relationships and collective action (see, e.g., Lavigne, supra, per McLachlin J., at pp. 343-44,
per LaForest J., at pp. 327-28).

In sum, apurposive approach to s. 2(d) demands that we “ distinguish between the
associational aspect of the activity and the activity itself”, a process mandated by this Court
inthe Alberta Reference (see Egg Marketing, supra, per lacobucci and Bastarache JJ., at para.
111). Such an approach begins with the existing framework established in that case, which
enables a claimant to show that a group activity is permitted for individuals in order to
establish that its regulation targets the association per se (see Alberta Reference, supra, per
Dickson C.J,, at p. 367). Where this burden cannot be met, however, it may still be open to
a claimant to show, by direct evidence or inference, that the legislature has targeted

associational conduct because of its concerted or associational nature.

(b) State Responsibility Under Section 2(d)

The content of the freedom to organize having been discussed, the next question
that arises is the scope of state responsibility in respect of thisfreedom. This responsibility
isgenerally characterized as* negative” in nature, meaning that Parliament and the provincial
legislatures need only refrain from interfering (either in purpose or effect) with protected
associational activity. Conversely, the Charter does not oblige the state to take affirmative

action to safeguard or facilitate the exercise of fundamental freedoms.



20

21

-32-
However, history hasshown, and Canada slegislatureshave uniformly recognized,

that a posture of government restraint in the areaof labour relations will expose most workers
not only to arange of unfair labour practices, but potentially to legal liability under common
law inhibitions on combinations and restraints of trade. Knowing this would foreclose the
effective exercise of the freedom to organize, Ontario has provided a statutory freedom to
organizein its LRA (s. 5), aswell as protections against denial of access to property (s. 13),
employer interference with trade union activity (s. 70), discrimination against trade unionists
(s. 72), intimidation and coercion (s. 76), ateration of working conditions during the
certification process (s. 86), coercion of witnesses (s. 87), and removal of Board notices (s.
88). In this context, it must be asked whether, in order to make the freedom to organize
meaningful, s. 2(d) of the Charter imposes a positive obligation on the state to extend
protective legislation to unprotected groups. More broadly, it may be asked whether the
distinction between positive and negative state obligations ought to be nuanced in the context
of labour relations, in the sense that excluding agricultural workers from a protective regime

substantially contributes to the violation of protected freedoms.

This precise question was raised in Delisle, supra, in which the appellant failed
to establish that exclusion from aprotectiveregimeviolated s. 2(d). The Delisle caseinvolved
RCMP officers who were employed by the Canadian government, so it is arguable that the
Court’ sdecision was not intended to apply where private employers areinvolved. However,
Justice L’ Heureux-Dubé recognized at para. 7 of a concurring judgment that s. 2(d) may

require protection against unfair labour practicesin certain circumstances:

| recognize that in cases where the employer does not form part of
government, there exists no Charter protection against employer interference. In
such a case, it might be demonstrated that the selective exclusion of a group of
workersfrom statutory unfair |abour practice protections hasthe purpose or effect
of encouraging private employersto interfere with employee associations. It may
also be that there is a positive obligation on the part of governments to provide
legislative protection against unfair labour practices or some form of official
recognition under labour legislation, because of the inherent vulnerability of
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employees to pressure from management, and the private power of employers,

when | eft unchecked, to interfere with the formati on and administration of unions.
[Emphasis added.]

This dictum was not rejected by the Delisle majority, which focused instead on the fact that
an interference with associational activity had not been made out on the facts of the case.
Indeed, in making this finding, | deferred judgment on the appellant’s argument that
underinclusion could have “an important chill on freedom of association because it clearly
indicates to its members that unlike all other employees, they cannot unionize, and what is
more, that they must not get together to defend their interests with respect to labour relations”
(see Delisle, supra, at para. 30). Inaddition, | left open the possibility that s. 2 of the Charter
may impose “apositive obligation of protection or inclusion on Parliament or the government

... inexceptional circumstances which are not at issue in the instant case” (para. 33).

Even before Delisle, Le Dain J. recognized in the Alberta Reference, supra, that
s. 2(d) protected workers freedom to organize “without penalty or reprisal”, making no
distinction between workers employed by government or private entities (p. 391). What this
dictum recognized, in my view, is that without the necessary protection, the freedom to
organize could amount “to no more than the freedom to suffer serious adverse legal and
economic consequences” (see H. W. Arthurs et al., Labour Law and Industrial Relationsin
Canada (4th ed. 1993), at para. 431). Perhaps more importantly for this appeal, this dictum
impliesthat total exclusion from aregime protecting the freedom to organize could engage not
only s. 15(1) of the Charter, but also s. 2(d) of the Charter. Where a group is denied a
statutory benefit accorded to others, asisthe casein thisappeal, the normal courseistoreview
thisdenial under s. 15(1) of the Charter, not s. 2(d) (see Haig v. Canada, [1993] 2 S.C.R. 995;
Native Women'’ s Assn. of Canadav. Canada, [1994] 3 S.C.R. 627 (“NWAC"); Delisle, supra).
This was properly recognized by Sharpe J. who noted that “by ‘dipping itstoe in the water’,

and affording or enhancing the rights of some”, the government is not obliged to “go all the
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way and ensure the enjoyment of rights by all” (p. 207). However, it seems to me that apart

from any consideration of a claimant’s dignity interest, exclusion from a protective regime
may in some contexts amount to an affirmative interference with the effective exercise of a
protected freedom. Insuch acase, it isnot so much the differential treatment that is at issue,
but the fact that the government is creating conditions which in effect substantially interfere
with the exercise of aconstitutional right; it has been held inthe s. 2(a) context, for example,
that “ protection of onereligion and the concomitant non-protection of othersimportsdisparate
impact destructive of the religious freedom of the collectivity” (see Big M Drug Mart, supra,
at p. 337). Thisdoes not mean that thereis aconstitutional right to protective legislation per

se; it means|egislation that isunderinclusive may, in unique contexts, substantially impact the

exercise of a constitutional freedom.

This brings me to the central question of this appeal: can excluding agricultural
workers from a statutory labour relations regime, without expressly or intentionally
prohibiting association, constitute a substantial interference with freedom of association? A
preliminary answer to this question may be found in Haig, supra, where L’ Heureux-Dubé J.
recognized that “a situation might arise in which, in order to make a fundamental freedom
meaningful, a posture of restraint would not be enough, and positive governmental action
might berequired” (p. 1039). Although such asituation did not ariseinthat case, at | east three
observationsareinorder. First, the benefit sought in Haig, namely, participation in anational
referendum, was, unlike inclusion in the LRA, not designed to safeguard the exercise of a
fundamental freedom; thus, this Court wasableto reject the appellants’ claimfor positive state
action on the grounds that it would constitutionalize avery limited statutory regime. Second,
there was no evidence in Haig that without the benefit of the referendum, the appellant would
have been incapable of expressing his views on Quebec secession; thus, the appel lants failed
to meet the minimum evidentiary burden required of as. 2(b) claim (see Haig, at p. 1040).

Finally, even had the appellant been unable to express his views on Quebec secession, that
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surely had nothing to do with his exclusion from the national referendum. Similar points may

be made about NWAC, supra. In that case, this Court again recognized the possibility of
positive government action in some cases, but concluded that the respondents’ exclusion from
a particular series of constitutional discussions did not suppress their overall freedom of
expression. Asin the Haig case, the decisive point was the nature of the state action sought,
combined with the absence of an evidentiary foundation for the s. 2 claim. By contrast, the
appellantsarguein this case that they possess no independent ability to organize, either inside

or outside of the relevant statutory context.

In my view, the cases of Haig, NWAC and Delisle function to circumscribe, but
not to foreclose, the possibility of challenging underinclusion under s. 2 of the Charter. One
limit imposed by these cases is that claims of underinclusion should be grounded in
fundamental Charter freedomsrather than in accessto a particular statutory regime. Thus, in
Haig, themagjority of thisCourt held that “ [a] government isunder no constitutional obligation
to extend [areferendum] to anyone, let alone to everyone””, and further that “[a] referendum
asaplatform of expressionis. .. amatter of legislative policy and not of constitutional law”
(p. 1041 (emphasisinoriginal)). Similarly, in NWAC, the mgjority of this Court held that “[i]t
cannot be claimed that NWA C has a constitutional right to receive government funding aimed
at promoting participation in the constitutional conferences” (p. 654). In my view, the
appellantsin this case do not claim a constitutional right to general inclusion in the LRA, but
simply a constitutional freedom to organize a trade association. This freedom to organize
exists independently of any statutory enactment, even though the so-called “modern rightsto
bargain collectively andto strike” have been characterized otherwisein the Alberta Reference,
supra, per Le Dain J., at p. 391. While it may be that the effective exercise of this freedom

requires legislative protection in some cases, this ought not change the fundamentally non-

" See Erratum [2002] 3 S.C.R. iv
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statutory character of the freedom itself. Aslong asthe appellants can plausibly ground their

action in afundamental Charter freedom, Haig and NWAC ought simply to be distinguished.

Second, theunderinclusion casesdemonstratethat aproper evidentiary foundation
must be provided before creating a positive obligation under the Charter. This requirement
proved fatal in Haig, NWAC and Delisle because the claimantsin all three cases were unable
to provethat the fundamental freedom at issue, as opposed to merely their requested statutory
entitlement, was impossible to exercise. On the contrary, it was concluded in Haig that “the
referendum itself, far from stifling expression, provided a particular forum for such
expression” (p. 1040). Similarly, it was concluded in NWAC that “[e]ven assuming that in
certain extreme circumstances, the provision of a platform of expression to one group may
infringe the expression of another and thereby require the Government to provide an equal
opportunity for the expression of that group, there was no evidencein this case to suggest that
the funding or consultation of the four Aboriginal groups infringed the respondents’ equal
right of freedom of expression” (p. 664). Finally, it was concluded in Delisle that “it is
difficult to arguethat the exclusion of RCM P membersfrom the statutory regime of the PSSRA
prevents the establishment of an independent empl oyee association because RCM P members
have in fact formed such an association in several provinces, including Quebec, where ‘C’
Division was created by Mr. Delisle himself” (para. 31). In my view, the evidentiary burden
in these cases is to demonstrate that exclusion from a statutory regime permits a substantial
interference with the exercise of protected s. 2(d) activity. Such a burden was implied by
Dickson C.J. in the Alberta Reference, supra, where he stated that positive obligations may

berequired “wherethe absence of government intervention may in effect substantially impede

the enjoyment of fundamental freedoms’ (p. 361 (emphasis added)). It was also implied by
this Court in NWAC, where Sopinka J. stated that “[i]t will be rare indeed that the provision
of a platform or funding to one or several organizations will have the effect of suppressing

another’ s freedom of speech” (p. 657 (emphasis added)). These dicta do not require that the
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exercise of afundamental freedom be impossible, but they do require that the claimant seek

more than a particular channel for exercising his or her fundamental freedoms.

Assuming an evidentiary foundation can be provided, athird concern is whether
the state can truly be held accountable for any inability to exercise a fundamental freedom.
Inthiscase, it issaid that theinability to form an association isthe result of private action and
that mandating inclusion in a statutory regime would run counter to this Court’s decision in
DolphinDelivery, supra. However, it should be noted that this Court’ sunderstanding of “ state
action” has matured since the Dolphin Delivery case and may mature further in light of
evolving Charter values. For example, this Court has repeatedly held that the contribution of
private actors to a violation of fundamental freedoms does not immunize the state from
Charter review; rather, such contributions should be considered part of the factual context in
which legislation is reviewed (see Lavigne, per La Forest J., at p. 309; see, similarly, R. v.
EdwardsBooksand Art Ltd.,[1986] 2 S.C.R. 713, per Dickson C.J., at p. 766). Moreover, this
Court has repeatedly held in the s. 15(1) context that the Charter may oblige the state to
extend underinclusive statutes to the extent underinclusion licenses private actors to violate
basicrightsand freedoms (see Vriend v. Alberta, [1998] 1 S.C.R. 493). Finally, there hasbeen
some suggestion that the Charter should apply to legislation which “permits’ private actors
to interfere with protected s. 2 activity, asin some contexts mere permission may function to
encourage or support the act which is called into question (see Lavigne, per Wilson J., at p.
248). If we apply these general principlesto s. 2(d), it is not a quantum leap to suggest that
afailureto include someone in a protective regime may affirmatively permit restraints on the
activity theregimeisdesigned to protect. Therationale behind thisisthat underinclusive state
action falls into suspicion not simply to the extent it discriminates against an unprotected
class, but to the extent it substantially orchestrates, encourages or sustains the violation of

fundamental freedoms.
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The notion that underinclusion can infringe freedom of association is not only

implied by Canadian Charter jurisprudence, but is also consistent with international human
rights law. Article 2 of Convention (No. 87) concerning Freedom of Association and
Protection of the Right to Organize, 67 U.N.T.S. 17, providesthat “[w]orkers and employers,

without distinction whatsoever, shall have the right to establish and . . . to join organisations

of their own choosing” (emphasis added), and that only members of the armed forces and the
police may be excluded (Article 9). In addition, Article 10 of Convention No. 87 defines an
“organisation” as*any organisation of workers or of employersfor furthering and defending
the interests of workers or of employers’ (emphasis added). Canada ratified Convention No.
87 in 1972. The Convention’s broadly worded provisions confirm precisely what |1 have
discussed above, which is that discriminatory treatment implicates not only an excluded
group’ s dignity interest, but also its basic freedom of association. Thisis further confirmed
by the fact that Article 2 operates not only on the basis of sex, race, nationality and other
traditional grounds of discrimination, but on the basis of any distinction, including
occupational status (see L. Swepston, “Human rights law and freedom of association:
Development through ILO supervision” (1998), 137 Int’| Lab. Rev. 169, at pp. 179-180).
Nowhere is this clearer than in Article 1 of Convention (No. 11) concerning the Rights of
Association and Combination of Agricultural Workers, 38 U.N.T.S. 153, which obliges
ratifying member states to secure to “all those engaged in agriculture” the same rights of
association as to industrial workers; the convention makes no distinction as to the type of
agricultural work performed. Although provincial jurisdiction has prevented Canada from
ratifying Convention No. 11, together these conventions provide a normative foundation for
prohibiting any form of discrimination in the protection of trade union freedoms (see J.
Hodges-Aeberhard, “ Theright to organisein Article 2 of Convention No. 87: What is meant
by workers ‘without distinction whatsoever’?’” (1989), 128 Int’l Lab. Rev. 177). This
foundation isfortified by Convention (No. 141) concer ning Organisations of Rural Workers

and Their Role in Economic and Social Development (1.L.O. Official Bulletin, vol. LVIII,
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1975, Series A, No. 1, p. 28) which extends, under Article 2, the freedom to organize to “any

person engaged in agriculture, handicrafts or arelated occupation in arural area, whether as

awage earner or, . . . as atenant, sharecropper or small owner-occupier”.

In sum, while it is generally desirable to confine claims of underinclusion to s.
15(2), it will not be appropriate to do so where the underinclusion results in the effective
denial of afundamental freedom such astheright of association itself. Thisisnot to say that
such claims will be common: they are constrained by both s. 32 of the Charter, which
demands a minimum of state action before the Charter can be invoked, as well as by the
factorsdiscussed above. However, aclaimfor inclusion should not, in my view, automatically
fail as. 2(d) analysis: depending on the circumstances, freedom of association may, for
example, prohibit the selective exclusion of agroup from whatever protections are necessary
to form and maintain an association, even though there is no constitutional right to such
statutory protection per se. Inthissense, the burden imposed by s. 2(d) of the Charter differs
from that imposed by s. 15(1): while the latter focuses on the effects of underinclusion on
human dignity (Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R.
497), the former focuses on the effects of underinclusion on the ability to exercise a
fundamental freedom. This distinction is contemplated by the wording of the Charter itself
and is supported by subsequent jurisprudence of this Court (see, e.g., Delisle, supra, at para.
25).

Before concluding on thispoint, | reiterate that the above doctrine does not, on its
own, obligethe stateto act whereit has not already legislated in respect of acertain area. One
must always guard against reviewing legislative silence, particularly where no legislation has
been enacted in the first place. By the same token, it must be remembered why the Charter
appliesto legislation that is underinclusive. Once the state has chosen to regulate a private

relationship such asthat between employer and employee, | believeitisunduly formalistic to
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consign that relationship to a“ private sphere” that isimperviousto Charter review. AsDean

P. W. Hogg has stated, “[t]he effect of the governmental action restriction is that there is a
private realm in which people are not obliged to subscribe to * state’ values, and into which
constitutional norms do not intrude. The boundaries of that realm are marked, not by an a
priori definition of what is ‘private’, but by the absence of statutory or other governmental
intervention” (see Constitutional Law of Canada ( loose-leaf ed.), at p. 34-27). | am not
prepared to say that the relationship between farmers and their employees falls within that
boundary. If, by investigating the effects of a statute that regulates this sphere, this Court is
imposing “positive” obligations on the state, that is only because such imposition isjustified

in the circumstances.

(c) Summary of Discussion on Section 2(d)

In my view, the activities for which the appellants seek protection fall squarely
within the freedom to organize, that is, the freedom to collectively embody the interests of
individual workers. Insofar asthe appellants seek to establish and maintain an association of
employees, there can be no question that their claim falls within the protected ambit of s. 2(d)
of the Charter. Moreover, the effective exercise of these freedoms may require not only the
exercisein association of the constitutional rightsand freedoms (such asfreedom of assembly)
and lawful rights of individuals, but the exercise of certain collective activities, such as
making majority representations to one’'s employer. These activities are guaranteed by the
purposeof s. 2(d), whichisto promote therealization of individual potential through relations
with others, and by international labour jurisprudence, which recognizes the inevitably
collective nature of the freedom to organize. Finally, whileinclusion in legislation designed
to protect such freedoms will normally be the province of s. 15(1) of the Charter, claims for

inclusion may, in rare cases, be cognizable under the fundamental freedoms. With thisin
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mind, | turn to whether s. 3(b) of the LRA interferes with the appellants’ protected freedoms,

either in purpose or effect.

(3) Application to the Ontario Legislation

() Purpose of the Exclusion

The appellants claim that their exclusion from the LRA was intended to infringe
their freedom to organize and, as such, violates the Charter notwithstanding its actual effects
(see Big M Drug Mart, supra, at pp. 331-33; Edwards Books, supra, per Dickson C.J., at p.
752). A similar allegation of colourable purpose was assessed in the recent case of Delisle,
supra. Inthat case, s. 2" employee” (€) of the Public Service Staff Relations Act, R.S.C. 1985,
c. P-35, was held not to interfere with the unionization of RCMP officers, as the purpose of
the provision was simply to withhold from RCMP officers any status or protection created by
the Actitself. Themgjority rejected extrinsic evidence that the purpose of the Act was, in the
words of the dissenting judges, “to maintain the inherent difficulty faced by RCMP members
in attempting to associate together to confront management on more equal terms” (para. 88).
In the case at bar, asimilar analysisyields an ambiguousresult. At first blush, it would seem
that the purpose of the LRA and the LRESLAA is to withhold from agricultural workers any
status or protection created by the former Act, and not to target non-statutory unionization.
On the other hand, the appellants point out several comments made by Ontario government
officials to the effect that the purpose of the LRESLAA was to prevent “unionization”. Upon
introducing the LRESLAA to the Ontario Legislature in 1995, for example, the Ontario
Minister of Labour stated that “ unionization of the family farm has no place in Ontario’ s key
agricultural sector”; moreover, the Minister of Agriculture, Food and Rural Affairslater stated
that “the Agricultural Labour Relations Act is aimed directly at unionizing the family farm”

and that “[w]e do not believe in the unionization of the family farm” (Legislative Assembly
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of Ontario, Official Report of Debates, October 4, 1995, at pp. 99-100). Similar language was

employed in the legislature’s media kit on Bill 7, which stated that the agricultural sector
“would have great difficulty adapting to the presence of unions’. These troubling comments
were made to members of the provincial legislature before they voted on the LRESLAA and,

as such, may have reflected the legislature’ s intention in enacting that statute.

There are conflicting claims in this case concerning the meaning of the above
comments and the light they shed on the intention of the legislature. On the one hand, the
ambiguous use of the term “unionization” suggests that the legislature sought not only to
excludeagricultural workersfromthe statutory incidentsof striking and collective bargaining,
but also to insulate Ontario’s farms from the very presence of unions. Such an intention
would, needlessto say, run counter to the Charter’ s guarantee of freedom of association. On
the other hand, the fact that the LRESLAA pursues a collateral legislative objective, namely
the protection of the family farm, makes it difficult to conclude without speculation that this
protection was sought through the prevention of unionization per se. While my colleague
L’ Heureux-Dubé J. marshals compelling evidence to make this point, | remain struck by the
fact that s. 3(b) of the LRA does not, on its face, prohibit agricultural workers from forming

workers' associations, while it does bar them from all statutory labour relations schemes.

Thedifficultiesof assessing | egislativeintent cannot be overemphasized. Such an
assessment strikes at the heart of the rapport between the legislatures and the courts and, if
undertaken lightly, can become arather subjective process of induction. Moreover, the kind
of evidence that is required to go behind the wording of a statute and make a finding of
unconstitutional purposeis, understandably, not often available on the legislative record. On
the facts of this case, therefore, | think it is more appropriate to focus on the effects of the
impugned provisions, noting that some of the concerns raised by the above comments will

informthe s. 1 analysis.
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(b) Effects of the Exclusion

In their submissions before this Court, the appellants urged that because the
statutory protections provided by the LRA were a necessary pre-condition for the formation
of agricultural unionsin Ontario, the effect of s. 3(b) of the LRA wasto permanently foreclose
this possibility and thus to violate s. 2(d) of the Charter. In response, the Attorney General
adopted the position of Sharpe J. that LRA protection was an insufficient condition for the
formation of agricultural unionsand, more importantly, that any inability to form agricultural
unions in Ontario stemmed from private, not state action. In my view, the appellants must
prevail on this point. While the respondent rightly observes that the Charter does not apply
to private actors, their argument assumes arigid dichotomy between public and private action
which, while appropriate in some contexts, belies the historical reality of agricultural labour

relations. | conclude that the effect of s. 3(b) of the LRA isto violate s. 2(d) of the Charter.

The history of labour relations in Canada illustrates the profound connection
between legislative protection and the freedom to organize. It may be suggested that
legislative protection is so tightly woven into the fabric of labour relations that, while there
is no constitutional right to protective legislation per se, the selective exclusion of a group
from such legislation may substantially impact the exercise of a fundamental freedom. To
illustrate this point, | find it necessary to make three observations about the appellants
exclusion fromthe LRA. First, the LRA isdesigned to safeguard the exercise of afundamental
freedom, rather than to provide a limited statutory entitlement to certain classes of citizens.
Second, the appellantsin this case are substantially incapable of exercising their fundamental
freedom to organize without the protective regime, asindicated by the record filed before this
Court. Third, the appellants’ exclusion from the LRA functions not simply to permit private

interferencewith their fundamental freedoms, but to substantially reinforce suchinterferences.
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Central to all of these points, in my view, isthat the freedom to organize constitutes a unique

swatch in Canada's constitutional fabric, as difficult to exercise as it is fundamental, into

which legislative protection is historically woven.

(i) TheLRAisDesigned to Safeguard the Exercise of the Fundamental Freedom
to Associate

In assessing the appellant’ s claim for the repeal of s. 3(b) of the LRA, itiscrucial
to examine the essential ambition of the LRA. As numerous scholars have pointed out, the
LRA does not simply enhance, but instantiates, the freedomto organize. The Act providesthe
only statutory vehicle by which employeesin Ontario can associate to defend their interests
and, moreover, recognizesthat such associationis, in many cases, otherwiseimpossible. This
recognition is evident not only from the statute’s protections against unfair labour practices,
but from the express “right to organize” it inscribesin s. 5. At the same time, the activities
for which the appellants seek protection antecede, at least notionally, the LRA’s enactment;
as this Court held in Delisle, supra, “[t]he ability to form an independent association and to
carry on [its] protected activities . . . exists independently of any statutory regime’, even
though the unprotected aspects of collective bargaining and the right to strike are creatures of
statute (para. 33). What thismeansisthat, while the inevitable effect of allowing this appeal
may be to extend a statutory regime to agricultural workers, depending on the legislative
response to this decision, the appellants are not seeking a constitutional “right” to inclusion

in the LRA.

The freedom to organize lies at the core of the Charter’ s protection of freedom of
association. So central isthisfreedomtos. 2(d) that, during thelegislative hearings preceding
the Charter’ s enactment, an express right to unionize was opposed on the grounds “that that

is already covered in the freedom of association that is provided already in . . . the Charter”

(emphasis added) (see Minutes of Proceedings and Evidence of the Special Joint Committee
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of the Senate and of the House of Commons on the Constitution of Canada, Issue No. 43,

January 22, 1981, at pp. 69-70 (Kaplan)). Asrecently as Delisle, supra, L’ Heureux-Dubé J.
noted that “the right to freedom of association must take into account the nature and
importance of labour associations as institutions that work for the betterment of working
conditions and the protection of the dignity and collective interests of workers in a
fundamental aspect of their lives. employment” (para. 6 (emphasis in original)). These
remarks echo those of Dickson C.J., who noted in the Alberta Reference, supra, that “[w]ork
is one of the most fundamental aspects in a person’s life, providing the individual with a
means of financial support and, as importantly, a contributory role in society” (p. 368) (see
similarly, McKinney v. University of Guelph, [1990] 3 S.C.R. 229, per LaForest J., at p. 300;
Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986, at p. 1002; Wallace v. United Grain
GrowersLtd., [1997] 3 S.C.R. 701, per lacobucci J., at para. 95). Moreover, the importance
of trade union freedomsiswidely recognized in international covenants, asisthe freedom to
work generally. In my view, judicial recognition of these freedoms strengthens the case for
their positive protection. It suggests that trade union freedoms lie at the core of the Charter,
and in turn that legislation instantiating those freedoms ought not be selectively withheld

where it is most needed.

By protecting the freedom to organize, s. 2(d) of the Charter recognizes the
dynamic and evolving role of the trade union in Canadian society. In addition to permitting
the collective expression of employeeinterests, trade unions contribute to political debate. At
the level of national policy, unions advocate on behalf of disadvantaged groups and present
views on fair industrial policy. These functions, when viewed globally, affect all levels of
soci ety and constitute “ an important subsystem in ademocratic market-economy system” (see
K. Sugeno, “Unions as social institutions in democratic market economies’ (1994), 133 Int’|
Lab. Rev. 511, at p. 519). For these reasons, the notion that minimum legislative protection

cannot be extended to agricultural workerswithout extending full collective bargaining rights
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is misguided. Equally misguided is the notion that inherent difficulties in the formation of

trade unions, or the fact that unions are in some cases experiencing a decline in membership,
diminishes their social and political significance. On the contrary, unions remain core

voluntary associations based on the principle of freedom of association.

(ii) Without the Protection of the LRA, Agricultural Workers Are Substantially
Incapable of Exercising the Freedom to Associate

The fact that a regime aims to safeguard a fundamental freedom does not, of
course, mean that exclusion from that regime automatically givesrise to a Charter violation.
As | discussed in Delisle, supra, a group that proves capable of associating despite its
exclusion from a protective regime will be unable to meet the evidentiary burden required of
aCharter claim. In such acase, inclusion in a statutory regime cannot be said to safeguard,
but rather to enhance, the exercise of a fundamental freedom. In this case, by contrast, the
appellants contend that total exclusion from the LRA creates a situation whereby they are
substantially incapable of exercising their constitutional right to associate. Needlessto say,
this claim must be assessed against the factual record provided by both the appellants and the

respondents.

As a preliminary matter, the appellants state that the repeal of the ALRA by the
LRESLAA caused the immediate demise of the first agricultural workers' union in Ontario.
Whilethisisan alluring argument, in my view it obscuresthe true substance of the appellants’
claim. Asdiscussed above, what is ultimately impugned in this caseis not simply the repeal
of the ALRA, but the combined effect of the LRESLAA and the LRA. This implicates the
decades-long exclusion of agricultural workersfromthelabour relationsregime, fromthefirst
enactment of the Collective Bargaining Act, 1943, until the repeal of the ALRAin 1995. The

LRESLAA occupies only a small space in this history; it ought not prove decisive in this

appeal.
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Nonetheless, the appellants argue that notwithstanding the ALRA, they have no
realistic chance of associating without the protection of the LRA. Thisismainly because the
LRA protects workers from common law inhibitions on organizing activity, as well as from
employer practices designed to obstruct the formation of unions (see Arthurs, supra, at para.
431; International Labour Organization, Committee on Freedom of Association, Report No.
308, Case No. 1900, “Complaint against the Government of Canada (Ontario), presented by
the Canadian Labour Congress (CLC)”, I.L.O. Official Bulletin, vol. LXXX, 1997, SeriesB,
No. 3, at paras. 145-46 and 187). Perhaps more broadly, the LRA is described by the
intervener Canadian Labour Congress as having “regulated, structured and channelled” the
method through which Canadian workers are able to organize, to the point where organizing
a workers association is “virtually synonymous’ with unionizing under the legislative
scheme. Asjust noted, the merefact of exclusion from protectivelegislationisnot conclusive
evidence of a Charter violation; as | observed in Delisle, supra, RCMP officers had the
strength to form employee associations in several provinces despite their exclusion from the
PSSRA (para. 31). That being said, it ispossibleto draw adistinction between groupswho are
“strong enough to look after [their] interests without collective bargaining legislation” and
those “who have no recourse to protect their interests aside from the right to quit” (see
Canadian Industrial Relations: The Report of the Task Force on Labour Relations (1968), at
paras. 253-54). AsCanada’sleading Task Force on Labour Relations recognized as early as
1968, agricultural workersfall into the latter category (para. 254). Not only have agricultural
workers proved unable to form employee associations in provinces which deny them
protection but, unlike the RCMP officersin Delisle, they argue that their relative status and
lack of statutory protection all but guaranteethisresult. Distinguishing featuresof agricultural
workers are their political impotence, their lack of resources to associate without state
protection and their vulnerability to reprisal by their employers; as noted by Sharpe J.,

agricultural workers are “poorly paid, face difficult working conditions, have low levels of
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skill and education, low status and limited employment mobility” (p. 216). Moreover, unlike

RCMPofficers, agricultural workersare not employed by the government and therefore cannot
accessthe Charter directly to suppress an unfair labour practice (Delisle, at para. 32). Itisno
wonder, therefore, according to the appellants, that agricultural workers have failed to
associate in any meaningful way in Ontario, while RCMP officers have successfully created

independent employee associationsin several provinces across Canada (Delisle, at para. 31).

Thevalidity of thisclaimwill depend in part on how strict a definition of the word
“unionize” this Court adopts. The respondent Fleming Chicks and the intervener Labour
Issues Coordinating Committee both adopt a very strict definition, arguing that UFCW’s
involvement in this litigation proves that the LRA has not functioned to stifle union activity.
This claim is disputed by the appellants’ chief expert, Professor Judy Fudge, who notes that
legislative protection is a necessary precondition for collective bargaining under Canadian
labour relations legislation. As stated earlier in these reasons, it isonly the right to associate
that isat issue here, not theright to collective bargaining. Nevertheless, to suggest that s. 2(d)
of the Charter is respected where an association is reduced to claiming a right to unionize
would, in my view, make amockery of freedom of association. Therecord showsthat, but for
the brief period covered by the ALRA, there has never been an agricultural workers' unionin
Ontario. Agricultural workers have suffered repeated attacks on their efforts to unionize.
Conversely, in those provinces where labour relations rights have been extended to
agricultural workers, union density is higher than in Ontario (see Statistics Canada, Annual
Report of the Minister of Industry, Science and Technology under the Corporations and
Labour Unions Returns Act, Part 11, Labour Unions (1992), at pp. 38-41). The respondents
do not contest this evidence, nor do they deny that legislative protection is absolutely crucial
if agricultural workers wish to unionize. Indeed, to suggest otherwise would contradict a
widespread consensus among Parliament and the provincial legislatures that without certain

minimum protections, the somewhat limited freedom to organize itself would be a hollow
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freedom. For thesereasons, | readily concludethat the evidentiary burden hasbeen metinthis

case: the appellants have brought thislitigation because thereisno possibility for association

as such without minimum statutory protection.

(iii) TheExclusion of Agricultural Workersfromthe LRA Substantially Reinforces
the Inherent Difficulty in Exercising the Freedom to Associate

Their freedom to organize having been substantially impeded by exclusion from
protective legislation, it is still incumbent on the appellants to link this impediment to state,
not just private action (see Dol phin Delivery, supra). Onthispoint, therespondentsarguethat
sinceagricultural workersareisolated, seasonal and relatively under-educated, this, alongwith
the unfair labour practices of their employers, is what explains the difficulty in creating
associations rather than the underinclusiveness of the legislation. On the other hand, the
appellants argue that the above conditions are reinforced by legislation which failsto provide
minimum protection of their freedom to organize and further isolates agricultural workers by

excluding them from the general regime of labour relations.

Inmy view, the appellants’ argument must prevail. What the legislature has done
by reviving the LRA is not simply allow private circumstances to subsist; it has reinforced
those circumstances by excluding agricultural workers from the only available channel for
associational activity (seeVriend, supra, at paras. 99-103). The most poignant chapter in this
legislative history, but by no means the decisive one, is the LRESLAA. Through this
enactment, the Ontario government not only renewed its commitment to preventing

agricultural unionsfrom collective bargaining, but prohibited even the voluntary recognition

of agricultural associations, whatever their attributes might be. At the sametime, it must be
presumed that the legislature understood the history of labour relations and remained of the
view that a protective regime was essential to the exercise of freedom of association in this

area.
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The most pal pable effect of the LRESLAA and the LRAis, in my view, to place a
chilling effect on non-statutory union activity. By extending statutory protection to just about
every class of worker in Ontario, the legislature has essentially discredited the organizing
efforts of agricultural workers. Thisisespecially true given the relative status of agricultural
workersin Canadian society. In Delisle, supra, | linked RCMP officers’ ability to associate
to their relative status, comparing them with the armed forces, senior executivesin the public
service and judges. The thrust of this argument was that if the PSSRA sought to discourage
RCMP officers from associating, it could not do so in light of their relative status, their
financial resources and their access to constitutional protection. By contrast, it is hard to
imagine a more discouraging legislative provision than s. 3(b) of the LRA. The evidenceis
that the ability of agricultural workers to associate is only as great as their access to legal
protection, and such protection exists neither in statutory nor constitutional form. Moreover,
agricultural workers already possess a limited sense of entitlement as a result of their
exclusion from other protective legislation related to employment standards and occupational
health and safety (see Employment Standards Act Regulations, R.R.O. 1990, Reg. 325, s.
3(2)(i), excluding most agricultural workersfrom PartsIV-V1II of the Employment Standards
Act, R.S.0. 1990, c. E.14; Occupational Health and Safety Act, R.S.0. 1990, c. O.1, s. 3(2)).
In this context, the effect of s. 3(b) of the LRA isnot simply to perpetuate an existing inability

to organize, but to exert the precise chilling effect | declined to recognize in Delisle.

Conversely, the didactic effects of labour relations legislation on employers must
not be underestimated. 1t iswidely accepted that labour relations laws function not only to
provide a forum for airing specific grievances, but for fostering dialogue in an otherwise
adversarial workplace. AsP. Weller has written, unionization introduces aform of political
democracy into the workplace, subjecting employer and employee alike to the “rule of law”

(see Reconcilable Differences. New Directions in Canadian Labour Law (1980), at pp. 31-
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32). In this context, the wholesale exclusion of agricultural workers from alabour relations

regime can only be viewed as a stimulus to interfere with organizing activity. The exclusion
suggests that workplace democracy has no placein the agricultural sector and, moreover, that
agricultural workers' effortsto associate areillegitimate. Assurely asLRA protection would
foster the*“rule of law” in aunionized workplace, exclusion fromthat protection privilegesthe
will of management over that of the worker. Again, acontrast to Delisle, supra, is apposite:
agovernment employer islesslikely than aprivate employer to take exclusion from protective
legislation as a green light to commit unfair labour practices, as its employees have direct

recourse to the Charter.

For these reasons, | believe it is inappropriate for the Ontario Legislature to
distanceitself from the effects of the LRA and the LRESLAA. The enactment of the Collective
Bargaining Act, 1943 reflected thel egislature’ sawareness of employer unfair labour practices
and its concomitant recognition that | egislation was necessary to enable workers' freedom of
association. The Collective Bargaining Act, 1943 was enacted against a background of
staunch resistance to the labour movement; in large part, it was intended to prevent
discrimination against union members. In thiscontext, the exclusion of an entire category of
workers from the LRA can only be viewed as a foreseeable infringement of their Charter
rights. It was obviously open to the respondentsto argue that the legislature has since altered
its view of the need for protective legislation and that the LRA is not even required for the
majority of workerstoday. However, by reviving the exclusion in 1995 and providing time-
limited protection against penalty and reprisal, thelegislature clearly acknowledged otherwise
(see LRESLAA, s. 81(1)). In essence, after recognizing agricultural workers need for
protection, the legislature made things more difficult for them by excluding them from the
protective regime put in place in 1943. For these reasons, the respondents cannot claim that
circumstances have changed substantially since the enactment of the Collective Bargaining

Act, 1943; rather, it can only justify the exclusion of agricultural workers on the basis of
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collateral concerns such as the protection of the family farm and the need to maintain a

competitive agricultural sector — issues which, needless to say, must be considered under s.

1 of the Charter.

In sum, | believe it is reasonable to conclude that the exclusion of agricultural
workers from the LRA substantially interferes with their fundamental freedom to organize.
The inherent difficulties of organizing farm workers, combined with the threats of economic
reprisal from employers, form only part of the reason why association isall but impossiblein
theagricultural sector in Ontario. Equally important isthe message sent by s. 3(b) of the LRA,
which del egitimizesassociational activity and thereby ensuresitsultimatefailure. Giventhese
known and foreseeabl e effects of s. 3(b), | conclude that the provision infringes the freedom

to organize and thus violates s. 2(d) of the Charter.

B. Section 1

Having established aviolation of s. 2(d) of the Charter, the question arises as to
whether exclusion from the LRA constitutes a reasonable limit on agricultural workers
freedomto organize. Inthisregard, s. 1 of the Charter obliges the respondents, asthe parties
seeking to uphold the limitation, to establish both that the objective underlying the limitation
isof sufficient importanceto warrant overriding aconstitutionally protected right or freedom,
and that the means chosen to reach this objective are proportionate (see R. v. Oakes, [1986]
1 S.C.R. 103, at pp. 136-39). Thisanaysis must be undertaken with a close attention to the
factual and social context surrounding the enactment of the LRA; as | noted in Thomson
Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877, at para. 87, “context is
the indispensable handmaiden to the proper characterization of the objective of theimpugned
provision, to determining whether that objective is justified, and to weighing whether the

means used are sufficiently closely related to the valid objective so as to justify an
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infringement of aCharter right”. The contextual factors established in Thomson Newspapers

and subsequent cases will prove especially helpful at the minimum impairment stage of the

s. 1 analysis.

(1) Sufficiently Important Objective

According to settled s. 1 jurisprudence, the respondents must establish that the
objectives of the infringing measures, in this case s. 80 of the LRESLAA and s. 3(b) of the
LRA, “are of sufficient importance to warrant overriding a constitutionally protected right or
freedom” (Big M Drug Mart, supra, at p. 352). The appellants argue that these objectives
must be those “that originally motivated the government action in question”, and that “[t]he
exclusion contained in the 1943 Act simply followed the approach taken in the U.S. Wagner
Act which had excluded agricultural workerson racial grounds’. In support of thisview, the
appellants note that at the time the Wagner Act was enacted, agricultural workers in the
American South were predominantly Black and, due to their alienation from the political
process, were unable to prevail over the will of powerful Southern Democrats. In my view,
this argument confuses the objective underlying the passage of the 1943 Act with the social
and political factorssurrounding itsenactment. Whileit may bethat Southern Democratsheld
the balance of power at the time the Wagner Act was enacted, and further that the majority of
agricultural workers lacked access to the political process on account of their race, this does
not prove that these workers were excluded “on racial grounds’. What it establishes, rather,
is that the “administrative reasons’ cited for excluding agricultural workers were accepted
without debate because the workersthemsel veslacked an effective political voice. Whilethis
undoubtedly taints the legacy of the Wagner Act and the LRA, it does not alter the apparent

policy objectives underlying the exclusion of agricultural workers.
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Therespondent Attorney General for Ontario profferstwo broad objectivesin this

case, no doubt designed to avert the suggestion that its objectives have shifted since the 1943
Act:

(1) torecognizethe unigue characteristicsof Ontario agricultureand itsresulting
incompatibility with legislated collective bargaining; and

(2) tofurther thepurposeof theLRA by extending legislated collectivebargaining
only to fields of employment where the Act’s purposes can be realized.

Whileit iswidely recognized that certain occupations may, in certain cases, be incompatible
with collective bargaining, the judiciary and some essential services, for example, it isless
certain that agricultural workers fall into this category. The Attorney General tenders
extensive affidavit evidence on this point, arguing that the prevalence of the* family farm” and
the vulnerability of the agricultural production process militate against legislated collective
bargaining. For their part, the appellants maintain that the family farm no longer typifies
Ontario agriculture and that the vulnerability of the agricultural production process, assuming
it exists, doesnot militate against legislated collective bargaining. Thisdiscussionishowever
somewhat irrelevant in that the breach of the right of association does not extend to collective
bargaining. What the government of Ontario must justify with regard to this appeal is its

substantial interference with the right to form agricultural associations.

Judging fromthe parties’ evidence, | am satisfied both that many farmsin Ontario
are family-owned and -operated, and that the protection of the family farm is a pressing
enough objective to warrant the infringement of s. 2(d) of the Charter. The fact that Ontario
is moving increasingly towards corporate farming and agribusiness does not, in my view,
diminish the importance of protecting the unique characteristics of the family farm; on the
contrary, it may even augment it. Perhaps more importantly, the appellants do not deny that

the protection of the family farm s, at least in theory, an admirable objective. The choiceto
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“pursue the pastoral path” implies a unique and non-commercia way of life; thisway of life

is entitled, according to many, to the same level of protection as “that which prevailsin our
factories and office buildings” (D. M. Beatty, Putting the Charter to Work: Designing a
Constitutional Labour Code (1987), at p. 91). If providing this protection means restraining
the activities of those who would interfere with that choice, the appropriate responseisnot to
deny the protection, however, but to balance these interests against one another. Such
balancing, in my view, isthe essence of s. 1 of the Charter (see R. v. Sharpe, [2001] 1 S.C.R.
45, 2001 SCC 2, at para. 97). AsProfessor Beatty putsit, at p. 91, “the freedom of those who
choose to experience their lives in such non-commercial, self-sustaining ways may justify
restraining the freedom of others who would wish to associate with them in a way which

would threaten or deny them the opportunity to realize their choice’.

With respect to the economic rationale, | disagree with the appellants that “[t]he
Government has provided no evidence that the Ontario agricultural sector is in a fragile
competitive position or that it islikely to be substantially affected by small changesin the cost
and operating structure of Ontario farming”. The Attorney General notes that agriculture
occupies a volatile and highly competitive part of the private sector economy, that it
experiences disproportionately thin profit margins and that its seasonal character makes it
particularly vulnerable to strikes and lockouts. Moreover, these characteristics were readily
accepted by the Task Force leading to the adoption of the ALRA, which recommended a
system of compulsory arbitration in order to guard against the economic consequences of
strikes and lockouts (see Task Force on Agricultural Labour Relations (Ontario), Second
Report to the Minister of Labour (November 1992), at pp. 2 and 7). Whether such a
recommendationismore constitutionally reasonabl e than awhol esal e exclusion of agricultural
workers is, in my view, an issue of proportionality rather than pressing and substantial
objective. Inother words, accepting theimportance of protecting thefamily farmand ensuring

farm productivity, the crucial question is whether the total exclusion of agricultural workers
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fromthe LRAis(1) arational way of achieving thisobjective, (2) ameasured responseto this

objective, and (3) not so severeinitseffectsthat the Charter breach outweighsthe objective’s

importance (Oakes, supra).

(2) Proportionality

(@) Rational Connection

Atthisstage, thequestioniswhether awholesal e exclusion of agricultural workers
from the LRA is carefully tailored to meet its stated objectives. Put differently, can the
formation of agricultural unionsrationally beregarded asathreat to the unique characteristics
of Ontario’ sagriculture? Or conversely, does aregime which substantially impedes the right
to form agricultural unions advance the cause articulated by the Attorney General? In my
view, the Attorney General hasdemonstrated that unionizationinvolvingtheright to collective
bargaining and to strike can, in certain circumstances, function to antagonize the family farm
dynamic. The reality of unionization is that it leads to formalized labour-management
relationshipsand givesrisetoarelatively formal processof negotiation and disputeresolution;
indeed, thismay well beits principal advantage over asystem of informal industrial relations.
In this context, it is reasonable to speculate that unionization will threaten the flexibility and
cooperation that are characteristic of the family farm and distance parties who are otherwise,
to use the respondent’ s words, “interwoven into the fabric of private life” on the farm. That
said, | hasten to add that this concern ought only be as great as the extent of the family farm
structure in Ontario and that it does not necessarily apply to the right to form an agricultural
association. In cases where the employment relationship is formalized to begin with,
preserving “flexibility and co-operation” in the name of thefamily farmisnot only irrational,

it is highly coercive. The notion that employees should sacrifice their freedom to associate
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in order to maintain aflexible employment rel ationship should be carefully circumscribed, as

it could, if left unchecked, justify restrictions on unionization in many sectors of the economy.

Even less convincing than Ontario’s family farm policy, in my view, is a policy
of denying the right of association to agricultural workers on economic grounds. Whilethis
may be a rational policy in isolation, it is nothing short of arbitrary where collective
bargaining rights have been extended to ailmost every other class of worker in Ontario. The
reality, as acknowledged by all parties to this appeal, is that many industries experience thin
profit margins and unstable production cycles; this may be due to unpredictable and time-
sensitiveweather conditions, asin the case of agriculture, or to other factors such as consumer
demand and international competition. In my view, it would be highly arbitrary to accept this
reasoning in respect of aimost every industry in Ontario, only to extend it in respect of
vulnerable agricultural workers to the point of denying them the right to associate. As
Professor Beatty has written, “[i]f indeed collective bargaining increases the costs of |abour
to the overall detriment of society, then our legislators should repeal the legislation in its
entirety rather than selectively exclude those most in need of its protection” (Beatty, supra,
at p. 90). | conclude that the respondents have not met the onus of proof with regard to the

economic rationale.

(b) Minimum Impairment

The next issue is whether recognizing the unique characteristics of Ontario
agriculture and its resulting incompatibility with the formation of agricultural associations as
areasonable minimum justifies the complete exclusion of agricultural workersfrom the LRA.
The LRA excludes all persons “employed in agriculture, hunting or trapping” from its
application, defining agriculture as “farming in all its branches, including dairying,

beekeeping, aquaculture, the raising of livestock including non-traditional livestock,
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furbearing animals and poultry, the production, cultivation, growing and harvesting of

agricultural commodities, including eggs, maple products, mushrooms and tobacco, and any
practices performed as an integral part of an agricultural operation” (see LRA, s. 1(1)). This
provision has been broadly interpreted by Ontario’ sL abour Relations Board, albeit with some
reluctance and interpretive difficulty. In Wellington Mushroom Farm, [1980] O.L.R.B. Rep.
May 813, for example, amgjority of the board denied LRA certification to the employees of
a mushroom factory, even though the actual growing of the mushrooms took place within a
single-storey concrete block building. The majority of the board recognized that the
employer’s operation did “not differ in any material respect from a typical manufacturing
plant”, but it concluded that the growing of mushrooms constituted an agricultural activity in
the ordinary sense of the term (p. 819). In other cases, the board has denied LRA protection
to stationary engineersemployed at agreenhouse, truck drivershired to transport chickensand
employees of achicken hatchery (see Calvert-Dale Estates Ltd., [1971] O.L.R.B. Rep. Feb.
58; Soruceleigh Farms, [1972] O.L.R.B. Rep. Oct. 860; Cuddy Chicks Ltd., [1988] O.L.R.B.
Rep. May 468, application for judicial review dismissed (1988), 66 O.R. (2d) 284 (Div. Ct.),
aff'd (1989), 70 O.R. (2d) 179 (C.A.), aff'd [1991] 2 S.C.R. 5; see aso, G. W. Adams,
Canadian Labour Law (2nd ed. (loose-leaf)), at pp. 6-49 and 6-50).

The Attorney Genera claims, rightly in my view, that to exclude a given
occupation from the LRA “involves aweighing of complex values and policy considerations
that are often difficult to balance” and that this balancing “will in large part depend upon the
particular perspective, priorities, views, and assumptions of the policy makers, aswell asthe
political and economic theory to which they subscribe’. Similar statements have been made
about labour relations generally, which have been described as “an extremely sensitive
subject” premised on “a political and economic compromise between organized labour -- a
very powerful socio-economic force -- on the one hand, and the employers of labour -- an

equally powerful socio-economic force -- on the other” (Alberta Reference, supra,
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per MclntyreJ., at p. 414). Policy choicesare based on valuejudgments. ThisCourt will only

interfere with such choices where a more fundamental value is at stake and where it is
apparent that afree and democratic society cannot permit the policy to interfere with theright
in the circumstances of the case. The basisfor the policy choice must be questioned strictly.
It is not the motive of the legislature that is at issue, but the foundation for its policy. What
isjustified isthat which isbased on ageneral public purpose, is practically necessary and has
arational basisthat can be supported after anormative evaluation of the area of intervention.
Given the delicate balance between interests that is required here, as well as the added
complexity of protecting the character of the family farm, one might be tempted to conclude
that a wide margin of deference is owed to the enacting legislature when applying the
minimum impairment test (see Thomson Newspapers, supra, at paras. 111-15). However, as
outlined in Thomson Newspapers, political complexity is not the deciding factor in
establishing a margin of deference under s. 1. Rather, the margin will vary according to
whether legislature has (1) sought a balance between the interests of competing groups, (2)
defended a vulnerable group with a subjective apprehension of harm, (3) chosen a remedy
whose effectiveness cannot be measured scientifically, and (4) suppressed an activity whose
social or moral valueisrelatively low. In my view, these factors on the whole favour a strict

application of the minimum impairment test in the context of this appeal.

In Delisle, supra, Cory and lacobucci JJ. applied the above factorsto aprovision
much like the one impugned in this case, concluding that “none of the contextual factors
discussed by Bastarache J. in Thomson Newspapers favours an exercise of deference to the
legislature” (para. 128 (emphasisinoriginal)). Inmy view, thisanalysis should be applied to
this case with two minor exceptions. With respect to the second factor, the vulnerable group
at issueinthis case is a constituency of family farmers whose unique way of life standsto be
jeopardized by collective bargaining legislation. This suggests that the margin of deference

ought to be widened, although | hasten to add that the appellants al so represent a vulnerable
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group worthy of legislative protection. The third factor yields a similarly ambiguous result.

On the one hand, there is no concrete evidence to refute the conclusion that totally excluding
agricultural workers from the LRA achieves the legislature's objectives. Nor is there any
scientific way of measuring whether the formation of agricultural unions undermines the
family farm lifestyle. However, one can surely draw on statistical evidence, as both parties
have in this case, to determine the prevalence of the family farm in Ontario. Given the
centrality of thisissueto the respondents’ case, it would be inappropriate to accord deference

to the legislature and avoid evaluating their statistical claims.

With thisin mind, | turnto the question of whether the legislature hasimpeded the
appellants’ associational activity more than is reasonably necessary to achieve its stated
objectives. The Attorney General makes three arguments in defence of its policy: first, that
unionization is not appropriate for the “vast majority” of Ontario agricultural operations;
second, that no appropriate dispute resol ution mechanism existsfor agricultural workers; and
third, that extending collective bargaining rights to certain sectors of agriculture would be
“arbitrary and impracticable’. Itisalso submitted that |egislatures are entitled to amargin of
deference when balancing complex matters of economic policy. Inmy view, these arguments
al fail onasingle point: they do not justify the categorical exclusion of agricultural workers

where no satisfactory effort has been made to protect their basic right to form associations.

This effort need not produce the result most desirable to this Court; however, the
legislature must “attempt very seriously to alleviate the effects’ of its laws on those whose
fundamental freedoms are infringed (Edwards Books, supra, per Dickson C.J., at p. 782). In
Edwards Books, for example, this Court considered whether a Sunday closure law constituted
a justifiable limit on the religious freedom of Saturday observers. The law provided an
exemption for storesthat had been closed on Saturday. However, the exemption waswithheld

from storesthat empl oyed more than seven employees and occupied 5,000 squarefeet of retail
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space or more. Despite the existence of less intrusive legislation in other provinces, three

members of this Court characterized the exemption as “ a satisfactory effort on the part of the
Legislature of Ontario” (p. 782) and, on that basis, upheld the Act under s. 1. By contrast,
neither enactment in this caseincludes aconcrete attempt to alleviate the infringing effects on
agricultural workers. Not only doesthelegislation fail to distinguish between different types
of agriculture, but there is no evidence that the Ontario Legislature even turned its mind to
freedom of association when enacting either statute. Rather, each enactment merely cloned
apiece of existing legislation -- be it the Wagner Act or the LRA -- and, in so doing, relied on

studies that had been commissioned by a previous legislature.

In my view, there are at least two ways in which the LRESLAA might impair
Charter rights more than is reasonably necessary to achieve its objectives. first, by denying
the right of association to every sector of agriculture, and second, by denying every aspect of
the right, specially whatever protection is necessary to form and maintain employee
associations, to agricultural workers. A similar approach to s. 1 was applied in Osborne v.
Canada (Treasury Board), [1991] 2 S.C.R. 69, in which this Court struck down a prohibition
on partisan political activity by public servants. Much like the legislation at issue in this
appeal, the provision in Osborne banned “all partisan-related work by all public servants,
without distinction either asto thetype of work, or asto their relativerole, level or importance
inthe hierarchy of the public servant” (per SopinkaJ., at p. 100 (emphasisadded)). Moreover,
in Osborne the Court was referred, as in this case, to legislation in other jurisdictions that
made distinctions both asto the activity proscribed and thelevel of public servant, without any
weakening of the underlying objective. Based on these factors, Sopinka J. concluded that
“[t]herestrictionson freedom of expressionin thiscaseare over-inclusive and go beyond what
is necessary to achieve the objective of an impartial and loyal civil service” (p. 100).
Although the Court differed on whether to strike down thelegislation or toread it down in that

particular case, its minimum impairment analysis provides unequivocal authority for the
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current appeal (see, similarly, Rocket v. Royal College of Dental Surgeons of Ontario, [1990]

2 S.C.R. 232, striking down a restriction on advertising by dentists on grounds that it was

overbroad).

Turning to the Ontario legislation, my view is that the s. 1 justification suffers,
first, from the lack of a recognition of the evolving nature of Ontario agriculture. To the
extent theterm*“family farm” refersto aunique management style characterized by significant
family involvement, it may indeed continue to describe the vast majority of farmsin Ontario
and across Canada. However, to the extent that it treats farm workers as members of that
family rather than typical employees, it ignores an increasing trend in Canada towards
corporate farming and complex agribusiness. On this point, the Attorney General’s expert
himself concedes that “[t]he modern viable family farm no longer consists of 20 acres and a
few cows, but typically represents a sophisticated business unit with aminimum capital value
of $500,000 to $1,000,000, depending on the commaodity and type of operation”. If thisisthe
case, it is not only over-inclusive to perpetuate a pastoral image of the “family farm”, but it
may bethat certainif not all “family farms” would not be affected negatively by the creation

of agricultural associations.

The redlity is that family involvement does not suffice to alter the essential
gualitiesof anemployment rel ationship; these qualitiesmay includeacontract of employment,
a consistent wage, regular hours and a hierarchical relationship between employer and
employee. Moreover, thetraditional family farmisrapidly assuming alessimportant rolein
the agricultural sector, as evidenced by increases in non-family farm incorporations, hired
farm labour, seasonal workers and average labour costs (see J. White, A Profile of Ontario
Farm Labour (March 1997)). Under these circumstances, what the Attorney General for
Ontario refersto as an “integration of business and family life” does not, in my view, justify

the unqualified and total exclusion of agricultural workers from the LRA. This conclusion
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echoes that of numerous labour boards legislatures and scholars of labour law, all of whom

deny any industrial relations rationale for totally excluding agricultural workers from LRA
protection (see, e.g., Wellington Mushroom Farm, supra; South Peace Farms and Oil,
Chemical and Atomic Workers International Union, Local No. 9-686, [1977] 1 Can. L.R.B.R.
441; K. Neilson and I. Christie, “The Agricultural Labourer in Canada: A Legal Point of
View” (1975), 2 Dal. L.J. 330; Adams, supra, at p. 6-50; Labour Law Casebook Group,
Labour and Employment Law: Cases, Materials and Commentary (6th ed. 1998), at pp. 220-
21; Beatty, supra, at pp. 91-92).

The Attorney General submits that distinguishing various sectors of agriculture
requires an impossible line-drawing exercise which the legislature should have the discretion
toreect. However, thefact that somelegislationincludesexceptionsfor smaller or family-run
farms, most notably labour codesin New Brunswick and Quebec, aswell asthe ALRA itself,
suggeststhat such an exerciseiseminently possible, should thelegislature chooseto undertake
it (see Industrial Relations Act, R.S.N.B. 1973, c. I-4, s. 1(5)(a); Labour Code, R.S.Q., c. C-
27,s.21; ALRA). Moreover, it cannot be assumed that a categorical exclusion of agricultural
workers removes the need to draw difficult lines. Such an exclusion relies on courts and
labour boards to define the meaning of the term “agriculture”, aterm that may be as fraught
with value judgments as the term “family farm” (see Adams, supra, at pp. 6-49 and 6-50;
Neilson and Christie, supra, at pp. 335-41). Thus, while the decision whether to distinguish
various sectors of agriculture ultimately rests with the legislature, there is little reason to
believe that by totally excluding agricultural workers from the LRA, an impossible line-

drawing exercise is avoided.

More importantly, the Attorney General offers no justification for excluding
agricultural workers from all aspects of unionization, specially those protections that are

necessary for the effective formation and maintenance of employee associations. It might be
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inferred that in order to protect the family farm and ensure the productivity of the farm

economy, the legislature felt it necessary to discourage any form of union and to suffer that
agricultural workers be exposed to a raft of unfair labour practices. Yet no policy could, in
my view, be more repugnant to the principle of least intrusive means. If what istruly sought
by s. 3(b) of the LRA is the protection of the family farm, the legislature should at the very
least protect agricultural workers from the legal and economic consequences of forming an
association. Thereisnothing inthe record to suggest that such protection would pose athreat
to the family farm structure, and if demonstrated that it would in some cases, the legislature
could create the appropriate exceptions. | am of the view that the wholesale exclusion of
agricultural workersfrom the LRA isnot areasonablelimit on freedom of association and that

it is not necessary to balance the effects of this exclusion against its stated purpose.

C. Remedy

To the extent they substantially impede the effective exercise of the freedom of
association, both the LRESLAA and s. 3(b) of the LRA must be declared contrary to the
Charter. Giventhe nature of these enactments, however, determining the appropriate remedy
is not without difficulty. First, the respondents point out that the precise effect of striking
down the LRESLAA would be to re-enact the statute it repealed, namely, the ALRA. Asthis
Court isnot in aposition to enact such detailed legislation, nor to confer constitutional status

on aparticular statutory regime, | prefer to strike down the LRESLAA to the extent that it gives

effect to the exclusion clause of the LRA. The precise effect of thisremedy isto strike down
that exclusion clause, which is the alternate remedy sought by the appellants. This remedy
presentsits own problems, asit obligesthe legislature to extend the full panoply of collective
bargaining rights in the LRA to agricultural workers. As such action is not necessarily
mandated by the principles of this case, | would suspend the declarations of invalidity for 18

months, allowing amending legislation to be passed if the legislature seesfit to do so. Such
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aremedy was discussed by Lamer C.J. in Rodriguez v. British Columbia (Attorney General),

[1993] 3 S.C.R. 519, at p. 570, in response to legislation he had found to be over-inclusive:

... this Court has recognized that an immediate declaration of invalidity is not
always advisable, especially where, as here, the provision pursues an important
objective but is over-inclusive: were this Court to strike down the provision
effectiveimmediately, those whom the government could protect constitutionally
with amoretailored provision, and who indeed should be protected, would be left
unprotected. Thiswould clearly pose a“potential danger to the public”. . ..

This raises the question of whether s. 2(d) requires that a minimum level of LRA
protection be extended to agricultural workers. Asimplied by Rodriguez, supra, the Charter
only obliges the legislature to provide a statutory framework that is consistent with the
principles established in this case, including both the s. 2(d) and s. 1 analysis. In my view,
these principles require at a minimum a regime that provides agricultural workers with the
protection necessary for them to exercise their constitutional freedom to form and maintain
associations. Therecord shows that the ability to establish, join and maintain an agricultural
employee association is substantially impeded in the absence of such statutory protection and
that thisimpediment is substantially attributable to the exclusion itself, rather than to private
action exclusively. Moreover, the freedom to establish, join and maintain an agricultural
employee association lies at the core of s. 2(d) of the Charter; the appellants claim is
ultimately grounded in this non-statutory freedom. For these reasons, | conclude that at
minimum the statutory freedom to organize in s. 5 of the LRA ought to be extended to
agricultural workers, along with protections judged essential to its meaningful exercise, such
as freedom to assemble, to participate in the lawful activities of the association and to make
representations, and the right to be free from interference, coercion and discrimination in the

exercise of these freedoms.

In choosing the above remedy, | neither require nor forbid the inclusion of

agricultural workersin afull collective bargaining regime, whether it be the LRA or a special
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regime applicable only to agricultural workers such asthe ALRA. For example, the question

of whether agricultural workers have the right to strike is one better |eft to the legislature,
especially given that thisright waswithheld inthe ALRA (s. 10). Rather than adjudicate such
issues at the remedy stage, | adopt the position of Cory and lacobucci JJ. in Delisle, supra, at

para. 151, which isto fashion aremedy according to the nature of the appellant’s claim:

The Court has been asked in this case to rule upon whether the impugned
[provision] isunconstitutional because of itsanti-associational purpose. Wehave
found that the exclusion of RCMP members from the basic associational
protections in the PSSRA does have this purpose and violates the Charter, yet
because of the manner in which the appellant has articulated his claim we have
done so without being required to decide whether aCharter violation resultsfrom
the total exclusion of RCMP members from the PSSRA's collective bargaining
regime. As explained by Sopinka J. in PIPSC, supra, at p. 405, it may be that
such atotal exclusion could interfere with the ability of employees to associate,
and thus infringe the Charter’s freedom of association guarantee. We do not
believethat it isappropriateto decide, at the remedy stage of the analysis, whether
it is constitutionally permissible to exclude RCMP members entirely from a
collective bargaining regime. Moreover, we do not wish to prejudge the question
of whether Parliament may wish to extend limited collective bargaining rights to
RCMP members. [Emphasis added.]

Should a claim for inclusion arise in the future, the threshold question will be
whether the provision relates to an activity falling within the framework established by the
labour trilogy or that otherwise furthersthe purpose of s. 2(d) of the Charter. If thisthreshold
is crossed, the question becomes whether excluding agricultural workers from the provision
in question substantially impedes this activity either in purpose or effect. If the effect of the
exclusion is impugned, the claimant’s position should be assessed in light of the

considerations discussed above.

VII. Conclusion

For theforegoing reasons, | would allow the appeal with coststhroughout. 1 would

declare the LRESLAA unconstitutional to the extent that it gives effect to s. 3(b) of the LRA,
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and | would declare s. 3(b) of the LRA unconstitutional. 1 would suspend such declarations

for aperiod of 18 months. | would answer the constitutional questions as follows:

1. Doess. 80 of the Labour Relations and Employment Satute Law Amendment
Act, 1995, S.0. 1995, c. 1, limit the right of agricultural workers

@ to freedom of association
guaranteed by s. 2(d) of
the Canadian Charter of
Rights and Freedoms; or

(b)  to equality before and under the law and equal benefit of the law
without discrimination as guaranteed by s. 15 of the Charter?

Section 80 of the Labour Relations and Employment Statute Law Amendment Act
limits freedom of association guaranteed by s. 2(d) of the Charter to the extent
that its effect isto re-subject agricultural workersto the exclusion clause found in
s. 3(b) of the Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A. For this

reason, it is not necessary to answer the s. 15(1) question.

2. Doess. 3(b) of the Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A,
limit the right of agricultural workers

@ to freedom of association
guaranteed by s. 2(d) of
the Charter; or

(b)  to equality before and under the law and equal benefit of the law

without discrimination as guaranteed by s. 15 of the Charter?
Section 3(b) of the Labour Relations Act, 1995 limits the right of agricultural
workers to freedom of association guaranteed by s. 2(d) of the Charter. For this

reason, it is not necessary to answer the s. 15(1) question.

3. If the answer to any part of questions 1 or 2 is in the affirmative, is the
limitation nevertheless justified under s. 1 of the Charter?
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No.

The following are the reasons delivered by

L’'HEUREUX-DUBEJ. -- | haveread thereasons of BastaracheJ. | believethat this
case can be resolved on simpler grounds. | will therefore outline the reasoning upon which

| base my opinion.

At theheart of thiscaseisthe question of whether theright of agricultural workers
in Ontario to associate in order to pursue common goals and their equality rights have been
violated by s. 80 of the Labour Relationsand Employment Statute Law Amendment Act, 1995,
S.0. 1995, c. 1 (“LRESLAA"), and s. 3(b) of the Ontario Labour Relations Act, 1995, S.O.
1995, c. 1, Sched. A (“LRA"). Theissuesinthe present appeal are (1) whether the government
of Ontario hasapositiveaobligationto protect theappellants' constitutionally guaranteed rights
under s. 2(d) of the Canadian Charter of Rightsand Freedoms; and (2) whether the impugned

legislation violates s. 15(1) of the Charter.

My colleague has set out the factsin thiscaseaswell asadescription of itsjudicial

history. Except where otherwise expanded upon or noted, | adopt this factual background.

In 1994, a specialized legislative regime, the Agricultural Labour Relations Act,
1994, S.0. 1994, c. 6 (“ALRA"), was enacted granting agricultural workers in Ontario
protection against unfair labour practices. The United Food and Commercial Workers Union
("UFCW”) was established shortly after the enactment of the ALRA and was certified as the
bargaining agent for approximately 200 workers at the Highline Produce Limited mushroom

factory farm in Leamington, Ontario. During the period that the ALRA was in effect, the
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UFCW filed two further certification applications, one for the workers at Kingsville

Mushroom Farm Inc., and the other for the workers at the respondent Fleming Chicks.

On November 10, 1995, anew government repeal ed the ALRA and replaced it with

legislation that mandated the dissol ution of agricultural labour unions. Thenew LRA excluded
personsin agriculturefrom application of the Act, including statutory protection against unfair

labour practices.

In Haig v. Canada, [1993] 2 S.C.R. 995, speaking for a majority of the Court, |

addressed the issue of positive government obligations in the context of Charter analysis by
first noting, at p. 1038 (quoting Reference re Public Service Employee Relations Act (Alta.),
[1987] 1 S.C.R. 313 (“Alberta Reference”), per Dickson C.J., dissenting, at p. 361):

Section 2 of the Charter protects fundamental “freedoms’” as opposed to
“rights’. Although these two terms are sometimes used interchangeably, a
conceptual distinction between the two is often drawn. “Rights’ are said to
impose a corresponding duty or obligation on another party to ensure the
protection of theright in question whereas “freedoms” are said to involve simply
an absence of interference or constraint. This conceptual approach to the nature
of “freedoms” may be too narrow sinceit fails to acknowledge situations where
the absence of government intervention may in effect substantially impede the
enjoyment of fundamental freedoms(e.qg., regulationslimiting themonopolization
of the press may be required to ensure freedom of expression and freedom of the
press). [Emphasis added by L’ Heureux-Dubé J. in Haig.]

Having set the stage, | then proceeded to develop an argument in Haig that has

direct application to this case, stating, at p. 1039:

. . . distinctions between “freedoms” and “rights’, and between positive and
negative entitlements, are not always clearly made, nor are they aways
helpful. One must not depart from the context of the purposive approach
articulated by this Court in R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295.
Under this approach, a situation might arise in which, in order to make a
fundamental freedom meaningful, a posture of restraint would not be enough, and
positive governmental action might berequired. Thismight, for example, takethe
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form of legislative intervention aimed at preventing certain conditions which
muzzle expression, or ensuring public access to certain kinds of information.

In the proper context, these may perhaps be relevant considerations leading
a court to conclude that positive governmental action is required. [Emphasis
added.]

78 In Native Women's Assn. of Canada v. Canada, [1994] 3 S.C.R. 627, at p. 667, |
pointed out that Haig al so standsfor the proposition that whilethe government may have been
under no constitutional obligation to provide for the right to areferendum under s. 2(b) of the
Charter, once the government decidesto provide aspecific platform of expression, it must do

S0 in a manner consistent with the Charter. | refer specifically to p. 1041 of Haig:

While s. 2(b) of the Charter does not include the right to any particular means of
expression, where agovernment choosesto provide one, it must do so in afashion
that is consistent with the Constitution. The traditional rules of Charter scrutiny
continue to apply. Thus, while the government may extend such a benefit to a
l[imited number of persons, it may not do so in a discriminatory fashion, and
particularly not on [a] ground prohibited under s. 15 of the Charter. [Emphasis
added.]

79 Turning to the labour relations context in Delisle v. Canada (Deputy Attorney
General), [1999] 2 S.C.R. 989, a case dealing with s. 2(d) rights of government employees,
| noted, at para. 7:

... in caseswhere the employer does not form part of government, there exists no
Charter protection against employer interference. In such a case, it might be
demonstrated that the selective exclusion of a group of workers from statutory
unfair labour practice protections has the purpose or effect of encouraging private
employersto interfere with employee associations. It may also be that thereisa
positive obligation on the part of governments to provide legislative protection
against unfair labour practices or some form of official recognition under labour
legislation, because of the inherent vulnerability of employees to pressure from
management, and the private power of employers, when left unchecked, to
interfere with the formation and administration of unions.
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This caseisone where | believe there is a positive obligation on the government

to provide legislative protection against unfair labour practices.

In 1943, the Ontario L egislature enacted a protective shield for workers, namely,
the Collective Bargaining Act, 1943, S.O. 1943, c. 4. But this shield was missing panels,
including the protection of agricultural workers. Theshield’ s pattern had been imported from
American legislation. 1n 1994, 12 years after the enactment of the Charter, the government
attempted to make the shield whole by enacting the ALRA. The patched shield wasintact for
17 months. In 1995, the legislature removed the panel and reinstated, in anew labour statute,
a modified version of the original exclusion clause. Thus, under the often harsh labour
relations climate, agricultural workers were once again made to stand out as aresult of their
exclusion from the protection offered by the statutory shield, in stark contrast to the vast

majority of workers who were protected by the LRA.

| start with an examination of the legislative history and factual background, an
analysisintended to complement the narrative included in my colleague’ sreasons. It should
be noted that both the decision of the Ontario Court (General Division) ((1997), 155 D.L.R.
(4th) 193, per Sharpe J. (as hethen was)) and that of the Ontario Court of Appeal ((1999), 182
D.L.R. (4th) 471), predate this Court’s decision in Delisle, supra.

|. Legislative History and Factual Background

Ontario was the first jurisdiction in Canada “to adopt a fully-fledged collective
bargaining statute” (H. W. Arthurset al., Labour Law and Industrial Relationsin Canada (4th
ed. 1993), at para. 90). On April 14, 1943, the Collective Bargaining Act, 1943 was assented

toin Ontario. Ats. 24, it listed the categories of employees excluded from the Act, including
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“domestic servants”, “members of any policeforce”, certain other public employees, and “the

industry of farming”.

The Collective Bargaining Act, 1943 was modelled on a statute enacted by the
United States Congress in 1935, the National Labor Relations Act, July 5, 1935, c. 372, 49
Stat. 449 (29 U.S.C. 88 151 to 169) (called the “Wagner Act” after its sponsor, Senator
Wagner of New Y ork). Senator Wagner considered this ground-breaking statute more “than
aweapon against the disruption of industry by labor-management disputes’. He envisaged it
“as an ‘affirmative vehicle’ for economic and social progress’ (C. J. Morris, ed., The

Developing Labor Law (1971), at p. 27).

Senator Wagner’ saddressto Congress (79 Cong. Rec. 7565 (1935)), was prescient
inits use of terminology familiar to current Canadian Charter jurisprudence: “Caught in the
labyrinth of modern industrialism and dwarfed by the size of corporate enterprise, [the
employee] can attain freedom and dignity only by cooperation with others of his group”
(quoted in Morris, supra, at p. 27 (emphasis added)).

The Wagner Act excluded certain categories of employees, including agricultural

workers. Several of these exclusions are reflected in the Collective Bargaining Act, 1943.

On April 6, 1944, the Collective Bargaining Act, 1943 was repeal ed and replaced
with The Labour Relations Board Act, 1944, S.O. 1944, c. 29 (“LRBA"). At s. 10(a), the
LRBA affirmed that it did not apply to “the industry of farming”.

The LRBA was repeal ed and replaced with The Labour Relations Act, 1948, S.O.
1948, c. 51, which was subsequently repealed and replaced with The Labour Relations Act,
1950, S.0. 1950, c. 34. Ats. 2 of the 1950 Act, the restriction was amended to read:
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2. This Act does not apply,

(b) to any person employed in agriculture, horticulture, hunting or trapping;

OnApril 12,1960, clauseb of s. 2wasamended (S.O. 1960, c. 54, s. 1) by striking

out “horticulture” in the first line and adding a new clause bb:

2. This Act does not apply,

(b) to any person employed in agriculture, hunting or trapping;
(bb) to any person, other than an employee of amunicipality or aperson employed

in silvaculture [sic], who is employed in horticulture by an employer whose
primary business is agriculture or horticulture.

The issues surrounding the statutory provision at the heart of this case were
referred to indirectly in Cuddy Chicks Ltd. v. Ontario (Labour Relations Board), [1991] 2
S.C.R. 5, where this Court examined the jurisdiction of the Ontario Labour Relations Board
(*OLRB") to determine the constitutionality of s. 2(b) of the Labour Relations Act, R.S.O.
1980, c. 228 (now s. 3(b) of the LRA) in the course of proceedings before the OLRB. One of
theissues on appeal was whether the Ontario Court of Appeal erred in holding that the OLRB
had jurisdiction to decide the constitutional validity of s. 2(b) of its enabling statute by

applying the Charter as part of its duty to consider statutes bearing on proceedings beforeit.

The underlying case in Cuddy Chicks can be summarized as follows. In April
1987, the United Food and Commercial Workers International Union, Local 175, filed an
application for certification before the OLRB relating to employees at the chicken hatchery
of Cuddy Chicks Limited. Section 2(b) of the 1980 Labour Relations Act stated that the Act
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does not apply “to a person employed in agriculture’. The OLRB noted at para. 44 of its

reasons in Cuddy Chicks Ltd., [1988] O.L.R.B. Rep. May 468, that it was the union, not the
employees, that madethe Charter application. Onfiling the application, the union gave notice
that, if the employeeswere found to be agricultural employees, it would request the OLRB to
hold s. 2(b) invalid as being contrary to s. 2(d) and s. 15(1) of the Charter. In affirming that

the employees were indeed so employed, the OLRB stated, at para. 9, that:

There is no doubt that the hatchery is a highly mechanized, technologically
sophisticated operation and that the employees in many respects work in factory-
like conditions with set shifts, year-round employment and the benefits and
disciplinary provisions similar to or the same as one would expect to find in a
factory. We accept respondent counsel’ s submission that agriculture has become
highly technological and commercial, but that that does not make those activities
non-agricultural: Wellington Mushroom Farm, [1980] OLRB Rep. May 813. It
is thus the nature of the activities and not the way they are performed or the tools
by which they are performed that is relevant. [Emphasis added.]

On theissue of the OLRB’ sjurisdiction to hear the Charter challenge, a majority
of the Board decided that it had jurisdiction and directed the Registrar to set datesfor the panel
to hear evidence and argument on the union’s Charter challenge to s. 2(b) of the 1980 Act.
This hearing was postponed due to litigation launched by Cuddy Chicks Limited, which

eventually came before this Court.

In Cuddy Chicks, supra, this Court ruled that the OLRB had jurisdiction to

examine whether s. 2(b) of the 1980 Labour Relations Act was contrary to the Charter.

The matter was not carried forward, however, because of the imminence of
legislativechange. In Cuddy ChicksLtd.,[1992] O.L.R.D.No.1170(QL), theBoard reported,

at para. 1, that:

The applicant and respondent, by letter dated March 23, 1992, have jointly
requested the Board to hold this matter in abeyance, in light of the amendments
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currently being considered for the Act, in particular as it affects the exclusion of
“agricultural” employees in section 2(b).

In June 1992, the Report of the Task Force on Agricultural Labour Relations:
Report to the Minister of Labour wasreleased. The recommendations contained in thisreport
influenced legislation subsequently introduced by the Ontario government, the ALRA, which
was assented to on June 23, 1994. In recognition of certain specific concerns about the impact
of the extension of statutory labour rights to the agricultural sector, the ALRA prohibited
strikes and lockouts, substituting in their place a dispute resolution process, the final stage of

which was binding final offer selection by an arbitration board.

The ALRA was repealed by anewly elected government in 1995. The LRESLAA,
which was assented to on November 10, 1995, replaced the predecessor Labour Relations Act

and related amendments, and repealed the ALRA.

The LRESLAA also stipulated that any agreements certified under the ALRA were
henceforth terminated, as were any certification rights of trade unions. The LRESLAA
explicitly prohibited employers from reprisals against workers on account of union activity
under the ALRA. The effect of the LRESLAA was to subject agricultural workers to the
exclusion clause of the LRA (s. 3(b)). Albertaisthe only other Canadian province with labour

relations legislation incorporating an unqualified exclusion of agricultural workers.
The LRA isasubstantial statute implementing a comprehensive labour relations
regime. ltscomprehensivenesscan perhapsbeappreciated by contrasting its 169 sectionswith

the 27 sections of the Collective Bargaining Act, 1943.

The LRA features an expansive definition of “agriculture” at s. 1(1):
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“agriculture” includesfarminginall itsbranches, including dairying, beekeeping,
aguaculture, theraising of livestock including non-traditional livestock, furbearing
animals and poultry, the production, cultivation, growing and harvesting of
agricultural commodities, including eggs, maple products, mushrooms and
tobacco, and any practices performed as an integral part of an agricultural
operation, but does not include anything that was not or would not have been
determined to be agriculture under section 2 of the predecessor to this Act as it
read on June 22, 1994;

100 The exclusionary section of the LRA largely replicates the language of its

predecessor:

3. This Act does not apply,
(a) to adomestic employed in a private home;

(b) to aperson employed in agriculture, hunting or trapping;

(c) to aperson, other than an employee of a municipality or a person employed
in silviculture, who is employed in horticulture by an employer whose
primary business is agriculture or horticulture;

(d) to amember of apolice force within the meaning of the Police Services Act;

(e) exceptasprovidedinPart 1X of theFireProtection and Prevention Act, 1997,
to aperson who isafirefighter within the meaning of subsection 41(1) of that
Act;

(f) to a member of ateachers bargaining unit established by Part X.1 of the
Education Act, except as provided by that Part, or to a supervisory officer, a
principal or avice-principal;

(g) to amember of the Ontario Provincial Police Force;

(h) toanemployeewithinthe meaning of the Colleges Collective Bargaining Act;

(i) toaprovincia judge; or

(j) toaperson employed as alabour mediator or labour conciliator. [Emphasis
added.]

101 It isworth noting that apart from thefirst three excluded categories, the remaining
targets of the exclusion belong to groups that enjoy legal and social recognition and respect.

Members of these groups must undergo rigorous selection and training processes before
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gaining admittance, and they generally enjoy stable employment conditions, comfortable

salaries and benefits during their working lives, and adequate pension plans upon retirement.
In many cases they also enjoy the protection and services of an established and dedicated
union, which can engage in collective bargaining pursuant to other statutes. A parallel can be
drawn between the situation of members of these relatively privileged and correspondingly

less vulnerable groups, and the RCMP officersin Delisle, supra.

In stark contrast, entry into the first three excluded categories generally requires
little if any formal training. And, at least insofar as agricultural workers are concerned,
working conditions are characterized by long hours, low wages, little job security or social
recognition, and few employment benefits beyond those strictly mandated by law (see the
affidavit of Professor Judy Fudge from Osgoode Hall Law School). As SharpeJ. noted in his
reasons, “ agricultural workers are adisadvantaged group. They are poorly paid, face difficult
working conditions, havelow levelsof skill and education, low statusand limited employment

mobility” (p. 216).
| would like to make explicit reference to the fact that in these reasons we are not
deciding on the rights, or lack thereof, of foreign seasonal agricultural workers and their

families, who are regulated under federal legislation.

[I. Charter Analysis

At issue in the present appeal is whether the impugned legislation violates the

appellants’ freedom of association and equality rights guaranteed under the Charter.

In New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of

Assembly), [1993] 1 S.C.R. 319, McLachlin J. (asshethen was), stated that “[t]he Charter has
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changed the balance of power between the legislative branch and the executive on the one

hand, and the courts on the other hand, by requiring that all laws and government action must

conform to the fundamental principleslaid down in the Charter” (p. 389 (emphasis added)).

Asstated by Dickson J. (as hethen was), for this Court in Hunter v. Southam Inc.,

[1984] 2 S.C.R. 145, at p. 156, the intent of the Charter isto constrain government action:

| begin with the obvious. The Canadian Charter of Rights and Freedomsis
apurposive document. Itspurposeisto guarantee and to protect, withinthelimits
of reason, the enjoyment of therights and freedomsit enshrines. Itisintended to
constrain_governmental action inconsistent with those rights and freedoms.
[Emphasis added.]

This Court has, on several occasions, set forth the guidelines to be employed in
construing Charter provisions. In R. v. Oakes, [1986] 1 S.C.R. 103, at p. 119, Dickson C.J.
stated that “[t]o identify the underlying purpose of the Charter right in question . . . itis
important to begin by understanding the cardinal values it embodies’. In R. v. Big M Drug
Mart Ltd., [1985] 1 S.C.R. 295, at p. 344, Dickson J. stated:

In Hunter v. SouthamInc., [1984] 2 S.C.R. 145, this Court expressed the view that
the proper approach to the definition of the rights and freedoms guaranteed by the
Charter was a purposive one. The meaning of aright or freedom guaranteed by
the Charter was to be ascertained by an analysis of the purpose of such a
guarantee; it was to be understood, in other words, in the light of the interests it
was meant to protect.

In my view this analysisis to be undertaken, and the purpose of the right or
freedom in question is to be sought by reference to the character and the larger
objects of the Charter itself, to the language chosen to articul ate the specific right
or freedom, to the historical origins of the concepts enshrined, and where
applicable, to the meaning and purpose of the other specific rights and freedoms
with which it is associated within the text of the Charter. The interpretation
should be, as the judgment in Southam emphasizes, a generous rather than a
legalistic one, aimed at fulfilling the purpose of the guarantee and securing for
individuals the full benefit of the Charter’s protection. At the sametime it is
important not to overshoot the actual purpose of the right or freedom in question,
but to recall that the Charter was not enacted in avacuum, and must therefore, as
this Court’s decision in Law Society of Upper Canada v. Skapinker, [1984] 1
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S.C.R. 357, illustrates, beplacedinitsproper linguistic, philosophic and historical
contexts. [Emphasis added.]

As stated by Laycraft J.A. of the Court of Appeal of Albertain R. v. BigM Drug
Mart Ltd. (1983), 49 A.R. 194, “the Charter has both apositive and anegative impact. Acting
positively it grants and guaranteesrights to Canadians; negatively it imposes a corresponding

and opposite limit on the power of government” (p. 203).

In Vriend v. Alberta, [1998] 1 S.C.R. 493, at para. 60, the majority discussed the
scope of government obligations under s. 32 of the Charter in the context of underinclusive

legislation:

The relevant subsection, s. 32(1)(b), states that the Charter applies to “the
legislature and government of each province in respect of all matters within the
authority of thelegislature of each province”. Thereisnothinginthat wording to
suggest that a positive act encroaching on rightsisrequired; rather the subsection
speaks only of matters within the authority of thelegislature. Dianne Pothier has
correctly observed that s. 32 is “worded broadly enough to cover positive
obligations on a legislature such that the Charter will be engaged even if the
legislature refuses to exercise its authority” (“The Sounds of Silence: Charter
Application when the Legislature Declines to Speak” (1996), 7 Constitutional
Forum 113, at p. 115). The application of the Charter is not restricted to
situations where the government actively encroaches on rights. [Emphasis in
original.]

The original Actswere drafted and amended in the pre-Charter era. To develop
an ex post facto finding of Charter-complying legislative intent would be a speculative
exercise. Thesame cannot be said about the drafting of the 1995 | egislation, which must meet
the constitutional guarantees set out in the Charter. The entrenchment of the Charter marks

an important date in our legal evolution.

A. Section 2(d) Analysis
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The appellants claim that the LRESLAA and the LRA violate agricultural workers

freedom of association under s. 2(d) of the Charter. The freedom of association is a
fundamental freedom under the Charter. In the Alberta Reference, supra, Dickson C.J.

elaborated on the role of freedom of association as follows, at p. 334:

Freedom of association is the freedom to combine together for the pursuit of
common purposes or the advancement of common causes. It is one of the
fundamental freedoms guaranteed by the Charter, a sine qua non of any free and
democratic society, protecting individuals from the vulnerability of isolation and
ensuring the potential of effective participationinsociety. Inevery areaof human
endeavour and throughout history individuals have formed associations for the
pursuit of common interests and aspirations. Through association individualsare
ableto ensure that they have avoicein shaping the circumstancesintegral to their
needs, rights and freedoms. [Emphasis added.]

In the same case, Mclntyre J. stated at p. 408 that the “fundamental purpose of

freedom of association . . . [is] to permit the collective pursuit of common goals’.

In Lavigne v. Ontario Public Service Employees Union, [1991] 2 S.C.R. 211, at

p. 252, Wilson J. reviewed the analysis on freedom of association in the Alberta Reference,

supra, and concluded that:

[I1n construing the purpose behind s. 2(d) this Court was unanimous in finding
that freedom of association is meant to protect the collective pursuit of common
goals. Thisreading of the purpose behind the guarantee of freedom of association
has been confirmed in more recent cases. For instance, s. 2(d) was considered
againinthelabour relations context in Professional Institute of the Public Service
of Canada v. Northwest Territories (Commissioner), [1990] 2 S.C.R. 367
(“P.I.P.S™). [Emphasis added.]

Thus, | agree with my colleague Bastarache J. that the purpose of s. 2(d) isto

protect the collective pursuit of common goals. With respect, however, | do not agree with

his assertion that the right not to associate is protected under s. 2(d) of the Charter (seeR. v.
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Advance Cutting & Coring Ltd., [2001] 3 S.C.R. 209, 2001 SCC 70), but this right is not

implicated in the present case, and | say no more about it.

Worker organizationsare apowerful and vibrant example of the collective pursuit

of common goals. In the Alberta Reference, supra, at pp. 334-35, Dickson C.J. commented

on the fundamental importance of the freedom to associate in the context of labour relations:

Freedom of association is the cornerstone of modern labour relations.
Historically, workers have combined to overcome the inherent inequalities of
bargaining power in the employment relationship and to protect themselves from
unfair, unsafe, or exploitative working conditions. Asthe United States Supreme
Court stated in N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), at p.
33:

Long ago we stated the reason for labour organizations. We said that they
were organized out of the necessities of the situation; that a single employee
was helpless in dealing with an employer; that he was dependent ordinarily
on his daily wage for the maintenance of himself and family; that if the
employer refused to pay him the wages that he thought fair, he was
nevertheless unable to leave the employ and resist arbitrary and unfair
treatment; . . .

The " necessities of the situation” go beyond, of course, the fairness of wages and
remunerative concerns, and extend to matters such ashealth and safety in the work
place, hours of work, sexual equality, and other aspects of work fundamental to
the dignity and personal liberty of employees. [Emphasis added.]

The above comments reflect universal aspirations, and it is not surprising that

Senator Wagner’s words, supra, at para. 85, closely resemble the language employed by

Dickson C.J. close to half a century later.

In Delisle, Cory and lacobucci JJ., writing in dissent, stated, at para. 67:

The Court has al so acknowledged theinherent vulnerability and inequality of
the individual employee in the workplace in the face of management. In Saight
CommunicationsInc. v. Davidson, [1989] 1 S.C.R. 1038, at p. 1051, Dickson C.J.
concluded, on behalf of the majority of the Court, that employeesare avulnerable
group in Canadian society. In Wallace, supra, lacobucci J. noted that this
vulnerability isunderscored by the very importance which our society attachesto
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employment. He emphasized theinequality of bargaining power and information
between employeesand employers, noting that thispower imbalanceisnot limited
to the context of the employment contract proper, but rather affects “virtually all
facets of the employment relationship”: para. 92.

In the Alberta Reference, supra, Dickson C.J., while commenting about the

freedom of association, stated, at p. 368:

Work isone of the most fundamental aspectsin aperson’slife, providing the
individual with a means of financial support and, as importantly, a contributory
rolein society. A person’s employment is an essential component of his or her
sense of identity, self-worth and emotional well-being. Accordingly, the
conditions in which a person works are highly significant in shaping the whole
compendium of psychological, emotional and physical elements of a person’s
dignity and self respect.

InLavigne, supra, at p. 241, Wilson J. reiterated that the Charter isconcerned with

the purpose of state action with regards to Charter rights as well as their effect on an
individual’ s guaranteed rights or freedoms. The oft-quoted passage from Dickson J. in Big

M Drug Mart, supra, summarizes the point, at p. 331.:

In my view, both purpose and effect are relevant in determining constitutionality;
either an unconstitutional purpose or an unconstitutional effect can invalidate
legislation. All legislation is animated by an object the legislature intends to
achieve. Thisobject isrealized through theimpact produced by the operation and
application of the legislation. Purpose and effect respectively, in the sense of the
legislation’s object and its ultimate impact, are clearly linked, if not indivisible.
Intended and actual effects have often been looked to for guidancein assessing the
legislation’s object and thus, its validity. [Emphasis added.]

Purpose of the Exclusion Clause

The purpose of s. 3(b) of the LRA isclear: to prevent agricultural workers from

unionizing. This purpose infringes s. 2(d) of the Charter.
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In Delisle, supra, at para. 6, after expressing my agreement with Cory and

lacobucci JJ. with regard to their views on the importance of freedom of association and the

inherent vulnerability of workers in the face of management, | added that:

Theunique context of labour relationsmust alwaysbe considered in constitutional
claimsinthisarea, and the right to freedom of association must take into account
the nature and importance of [abour associations as institutions that work for the
betterment of working conditions and the protection of the dignity and collective
interests of workers in a fundamental aspect of their lives. employment. The
contextual approach to Charter analysis must al so take into account the history of
the need for government intervention to make effective the rights of workers to
associate together. | agree with my colleagues that both intrinsic and extrinsic
sources are admissible and significant in determining legislative purpose and
effects, and with their comments on the fact that an invalid purpose is sufficient
to find aviolation of a Charter right. [Emphasisin original.]

In Delisle | based my conclusion that no s. 2(d) breach had taken placein part on
the fact that the evidence “[did] not show that the object of the exclusion was to impede the
formation of independent employeeassociations’, but rather that “ the exclusion stemmed from
a desire not to grant RCMP members all of the rights contemplated by the legislation and
accessto the particular remedies contained withinit” (para. 5). Inthat case, the employer was
the government and thus it was possible to presume that the government/employer knew of
its responsibility under the Charter to respect the workers' associational rights. Asaresult,
it was possibleto assume that the purpose of the impugned law wasto deny RCM P employees
certain statutory benefits, but still respect their basic right to associate. That is not the case
here, where the employers are not part of government, and therefore their anti-associational
acts could not be challenged under the Charter. Accordingly, there can be no presumption
that the Ontario government expected that the Charter would protect farm workers basic

freedom to associ ate.

| respectfully disagree with my colleague when he argues that there was no clear

evidence of intent on the part of the government of Ontario to breach the s. 2(d) rights of the
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appellants. It is difficult to countenance such athesis in light of the factual record which

includes not only the direction to terminate existing associations contained in the LRESLAA
and the s. 3(b) exclusion contained in the LRA, but also the repeated instances where
government officials made it clear that the new Act’'s intent was to hinder union-related
activities in the agricultural sector, including comments made to members of the provincial

legislature before they voted on the LRESLAA.

124 Tointerpret thefactual record so narrowly by arguing that it was not clear whether
these statements were aimed solely at curtailing unprotected rights to engage in collective
bargaining or whether they wereal so aimed at curtailing Charter-protected associational rights
defies purposive Charter jurisprudence. It appearsto me that in situations, such as this one,
where there are strong indicia that the intent of alegislative initiative is to curtail a Charter

right, the onus shifts to the government to justify the breach under s. 1.

125 | believe that, in the circumstances of this case, the proper approach is the one

taken by Dickson J. in Big M Drug Mart, supra, at p. 334:

... | agree with the respondent that the legislation’s purpose is the initial test of
constitutional validity and its effects are to be considered when the law under
review has passed or, at least, has purportedly passed the purpose test. If the
legislation fails the purpose test, there is no need to consider further its effects,
since it has already been demonstrated to be invalid. Thus, if alaw with avalid
purpose interferes by its impact, with rights or freedoms, a litigant could still
argue the effects of the legislation as a means to defeat its applicability and
possibly its validity. In short, the effects test will only be necessary to defeat
legislation with a valid purpose; effects can never be relied upon to save
legislation with an invalid purpose. [Emphasis added.]

126 Charter litigation decisions cannot be made in a factual vacuum. However, itis
important to assess carefully on whom the burden of proof should lie, and the degree of proof

required. Cory and lacobucci JJ. in Delisle present a helpful outline, at para. 76:
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A Charter claimant who seeksto establish that impugned | egislationinfringes
a Charter right or freedom by virtue of its purpose bears the onus of establishing
the alleged invalid purpose on a balance of probabilities. The ordinary rules of
evidence applicablein civil trials apply. Accordingly, it cannot be assumed that
the purpose of alaw isinvalid solely because an invalid purpose is a plausible
purpose of the law. There must be clear evidence that an invalid purpose is
probable. In addition, the evidence must rebut the presumption of
congtitutionality. That is, if there are two equally probable purposes for the
impugned legislation, and one of these purposesis valid and is not inextricably
linked to theinvalid purpose, then thevalid purposeis presumed to apply: Saight
Communications, supra, at p. 1078, per Lamer J. (as he then was); Canada
(Attorney General) v. Mossop, [1993] 1 S.C.R. 554, at pp. 581-82, per Lamer
C.J. However, where the Charter claimant is able to adduce a preponderance of
evidence of the invalid purpose, the presumption of constitutionality is rebutted
and the court is required to find an infringement of the Charter. [Emphasis
added.]

In assessing whether the purpose of alegislative provision is constitutional, “the
court [should] consider only the purpose of the provision itself and not the broader purpose
of the surrounding legislation asawhole” (Delisle, supra, per Cory and lacobucci JJ., at para.
78). Thus, inthe present appeal, the essential issue under s. 2(d) of the Charter iswhether the
purpose of s. 80 of the LRESLAA and s. 3(b) of the LRA infringes freedom of association, not
whether thelegislation asawhole does so. Bothintrinsic and extrinsic sources are admissible

and important in determining legislative purpose.

The evidence in this case |eads me to conclude that thisis one of those rare cases
in which the Ontario Legislature’ s purpose in enacting a legislative provision must be found
to infringe the Charter. There is clear evidence that on a balance of probabilities the
Legislature’ s purpose in enacting the impugned s. 3(b) was to ensure that persons employed
in agriculture “remained vulnerable to management interference with their associational
activities, in order to prevent the undesirable consequences which it was feared would result
from [agricultural workers'] labour associations’ (Delisle, supra, per Cory and lacobucci JJ.,

at para. 80).
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Therewere several official announcements asto the purpose of s. 3(b). These can

be categorized as announcements where the concept of protecting the “family farm” from
unionization featured prominently, and those where incompatibility between agriculture and

unionization was cited as the reason for the repeal of the ALRA.

Thefollowing fall into the first category: (i) astatement by the Ontario Minister
of Labour in the Legislature on October 4, 1995, upon introducing the LRESLAA, that “[t]his
action . . . recognizes that unionization of the family farm has no place in Ontario’s key
agricultural sector”; and (ii) a statement by the Ontario Minister of Agriculture, Food and
Rural Affairsalso in the Legislature and on the same date that “[o]ur farmers, who are on the
agrifood industry’ sfront lines, arelooking to usto help them maintain their competitive edge
in the new global marketplace. . .. [T]he Agricultural Labour Relations Act isaimed directly
at unionizing the family farm. We do not believe in the unionization of the family farm”

(Legislative Assembly of Ontario, Official Report of Debates, October 4, 1995, at pp. 99-100).

In the second category, the statements refer to agriculture in general, without
specific reference to family farms. First, a media kit released by the government gave the
following explanation as to why the ALRA was being repealed: “The horticulture and
agriculture sectors are extremely sensitive to time and to climate conditions as these directly
affect production of many agricultural commodities. For thisreason, these sectorswould have
great difficulty adapting to the presence of unions’. Second, on January 17, 1996, after the
enactment of the LRESLAA, the Minister of Labour responded in a letter that “[t]he
Government repealed Bill 91 because of the Government’s view that unionization in the

agricultural sector isincompatible with the unique characteristics of that sector”.
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Contrasting thefirst statement from the Ontario Minister of Labour fromthe latter

one, it seems that if the purpose of the LRESLAA was to protect the family farm from
unionization, then passage of a statute prohibiting all unionization in Ontario’s agricultural

sector reflects overreach.

In addition, the comments Cory and lacobucci JJ. make in Delisle, supra, at para.

87, are germane:

In this context, leaving aside altogether the collective bargaining rights and
the grievance procedure set out in the PSSRA, the fact that RCMP members are
excluded from the application of even these limited associational protections is
significant. The PSSRA is modelled upon The Industrial Relations and Disputes
Investigation Act. It was enacted at a time when legislative awareness of the
fundamental importance of the freedom of employees to associate was high, as
evidenced by domestic and international legislation at the time. It is
unguestionable that Parliament was aware of the importance of freedom of
association for all employees, and of the possibility of protecting this freedom
without providing all employeeswith collective bargaining rights. Thesymbolism
inherent in declining to guarantee to RCMP members even the basic freedom to
associate must have been recognized. [Emphasis added.]

Substituting agricultural workers for the RCMP and the Ontario Legislature for

the Parliament, and applying the facts to our situation leads to a similar conclusion as that

reached by Cory and lacobucci JJ. in Delisle, where, at para. 89, they state:

The key consideration, in examining Parliament’ s purpose in excluding members
of the RCMP from the PSSRA, is the reason for the decision to exclude. If
Parliament’s purpose in excluding a particular employee group from a labour
statute wasto ensure that the empl oyee group remai ned vul nerable to management
interference with labour association, thisisimpermissibleinlight of s. 2(d). Even
though the effect of the exclusion may be simply to maintain the status quo of
employeeswhereby they are burdened with theinherent imbalance of power inthe
employment context, the central consideration iswhether Parliament's deliberate
decision to exclude flowed from apurpose that isin conflict with the fundamental
freedom of employeesto associate. It isof some relevance that the status quo in
the labour relations context is one of inherent employee vulnerability to
management interference with labour associations. It is simply not open to
Parliament to enact a statutory provision where the motivation for enacting the
provision isanti-associational, subject of coursetos. 1 of the Charter. [Emphasis
inoriginal.]
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As pointed out by Cory and lacobucci JJ. in Delisle, supra, at para. 102, another

factor which may be of assistance would be the existence of any positive effect that the
exclusion of persons employed in agriculture may have had on the associational freedom of

such persons:

Dickson J. in Big M Drug Mart, supra, emphasized that the effects of
impugned legislation need not be looked to if the purpose of the legislation is
invalid, and further that even if the effects are looked to and found to be
“inoffensive’ thisfact will not affect afinding that the purpose of the legislation
isinvalid. Nonetheless, courts may, where appropriate, look to the effects of
legislationfor assistanceininferring thelegislation's purpose, as Dickson J. noted,
at p. 331. In particular, wherethe effects of theimpugned legislation are contrary
to the invalid purpose alleged by the Charter claimant, a court should weigh the
evidence carefully before concluding that the purposeisindeed invalid. Inlight
of the presumption of constitutionality, it is fitting for a court to look for the
existence of any such beneficial effects before ruling that the purpose of alaw is
contrary to the Charter. [Emphasis added; emphasisin original deleted.]

The evidence before usfails to reveal any positive effects upon the associational
freedom of persons employed in agriculture stemming from their exclusion fromthe LRA. In
fact, | can point to the dearth of employee associations established by persons employed in
agriculture in Ontario (see Delisle, at para. 106). The associational record isdismal. But so
isthesituation of agricultural workersacross Canadawhen it comesto employee associations.
Datafor 1989 evidences that while, on average, 34.1 percent of Canadian workers belonged
tounions, amere 1.9 percent of workersin agriculturewereunionized (Arthurs, supra, at para.

93).

Thegovernment arguesthat (a) the banning of unionsdoesnot prevent the creation
of associations by agricultural workers; and (b) the government did not engage in anti-

associational activity, but rather it was private parties who did so.

In the context of Ontario’s labour market, it would be disingenuous of the

government to argue that it believed that following the enactment of the LRA the freedom of
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association of agricultural workerswould berestricted solely intermsof union activities. The

reality of thelabour market, which hasled to the devel opment of protective labour legislation,
indicates that when the protection is removed without any restrictions or qualifications,
associational rights are often infringed, or have the potential to be infringed, to an extent not
confined to unionization activities. In my view, it cannot be said that the government was

unaware, in advance, of thisvery effect of itslegislation.

My colleague has concluded that the effect of the enactment of the LRA breaches
s. 2(d) of the Charter. Whilel agree, | also believe that in a situation such asthe present one,
intent can be imputed on the government. Such cases will be rare and subject to specific
circumstances. In this case, (a) the context isthat of specialized legislation which seeks to
maintain a delicate balance between employees and employers; (b) there was an absolute
exclusion from protection; (c) it wasin the reasonable contemplation of the government at the
time of the enactment that the effect of the exclusion clause would be to affect associational

freedoms beyond the realm of unionization, thus breaching s. 2(d) rights.

In the present case, the appellants claim that the government has breached the s.
2(d) rights of agricultural workers in Ontario because it has enacted a new labour statute,
which leaves them perilously vulnerable to unfair labour practices. The appellants’ claims
have merit, particularly when viewed in the context of (a) the recent history of Ontario labour
legislation, where the ALRA was enacted only to be repeal ed by new legislation mandating the
dismantling of unions organized under the ALRA and excluding agricultural workersfromthe
LRA without any provisosfor protection from unfair labour practices, except for aprohibition
against reprisals for agricultural workers who organized under the ALRA; (b) the inherent
vulnerability of workers when confronting management; (c) the specific vulnerability and
powerlessness of agricultural workers; and (d) the long experience of |abour strife which has

led to the enactment of statutes protecting workers against unfair labour practices.
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The difficulties facing employees attempting to organize without the benefit of
statutory protection against unfair labour practices would appear to be much greater outside
large urban centres, where at least it would be plausibl e to attend meetings and events without
fear of the employer becoming aware of such initiatives. In the countryside, where many
workers live on or near their place of employment, where the only meeting hall may be the
local Legion or the dance hall in the nearest town, the odds would be stacked agai nst escaping

scrutiny by the employers.

My colleague makes the point that any interference with s. 2(d) rights must be
substantial. While | agree with him that trivial breaches of the Charter should not be given
much credence, | believe that we must seek to examinethe severity of the Charter breach from
the point of view of the party whoserightsare affected. Asl stated in Egan v. Canada, [1995]
2S.C.R.513, at para. 58, “ groupsthat are more socially vulnerablewill experiencethe adverse
effects of alegidlative distinction more vividly than if the same distinction were directed at

agroup which is not similarly socially vulnerable”.

In this case, the government argues that by proclaiming that the intent of the
|egislation wasto exclude unionization fromtheagricultural sector, it merely meant to restrain
“collective bargaining” activities. Thereisno discussion regarding theimpact of the LRA on
the associational activities in which workers often participate which are separate from the

collective bargaining process.

Thisleads usto the issue raised by Dickson C.J. in the Alberta Reference, supra,
at pp. 362-63, where he stated, in dissent, that “[i]f freedom of association only protects the

joining together of personsfor common purposes, but not the pursuit of the very activitiesfor
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which the association was formed, then the freedom isindeed legalistic, ungenerous, indeed

vapid”.

145 We could perhaps draw a useful analogy from the argument made with regardsto
language rights by my colleaguein R. v. Beaulac, [1999] 1 S.C.R. 768, at para. 20, where he

stated that:

Language rights are not negative rights, or passive rights; they can only be
enjoyed if the means are provided. Thisis consistent with the notion favoured in
the area of international law that the freedom to choose is meaningless in the
absence of a duty of the State to take positive steps to implement language
guarantees; see J. E. Oestreich, “Liberal Theory and Minority Group Rights”
(1999), 21 Hum. Rts. Q. 108, at p. 112; P. Jones, “Human Rights, Group Rights,
and Peoples’ Rights’ (1999), 21 Hum. Rts. Q. 80, at p. 83: “[A] right . . . is
conceptually tied to a duty”; and R. Cholewinski, “ State Duty Towards Ethnic
Minorities: Positive or Negative?’ (1988), 10 Hum. Rts. Q. 344. [Emphasis
added.]

146 Similarly, in the case of agricultural workersin Ontario, the freedom to associate
becomes meaninglessin the absence of a duty of the state to take positive steps to ensure that

thisright is not a hollow one.

147 In Committee for the Commonwealth of Canada v. Canada, [1991] 1 S.C.R. 139,
| pointed out, at p. 214:

Rights and freedoms must be nurtured, not inhibited. Vague laws intruding
on fundamental freedoms create paths of uncertainty onto which citizens fear to
tread, fearing legal sanction. Vagueness serves only to cause confusion and most
people will shy from exercising their freedoms rather than facing potential
punishment.

148 In the case at bar, citizens employed in agriculture fear not legal sanctions but
sanctions from their employers. The absolute removal of LRA protection from agricultural

workers created a situation where employees have reason to fear retaliation against
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associational activity by employers. The Ontario legislation could have qualified the

exclusion clause by enjoining retaliatory activity by employers for non-union related
associational activity. In light of the reality of the labour market, the failure of the Ontario
Legislature to spell out a regime defining which associational activities are to be protected
from management retaliation creates a chilling effect for agricultural workers. The concept
of chilling effect is premised on the idea that individuals anticipating penalties may hesitate
before exercising constitutional rights. In a constitutional democracy, not only must
fundamental freedoms be protected from state action, they must also be given “breathing

space”.

The rights protected under s. 2(d) of the Charter are not confined to the work
environment, but cover the full range of activities undertaken by individuals in a vibrant
democracy. An employer, however, whose principal interaction with his employees may be
confined to the employment situation, may view associational activities as manifestations or
precursors of unionization. By taking preventive action, by firing, disciplining or warning
targeted employees, with the resulting chilling effect on present and future activities by other
employees, an employer would thus be infringing a right considered fundamental in our
society. The chilling effect, of course, would not be confined to the employees of that

particular employer.

The democratic dimensions of the freedom to associate have beenrightly referred
toin our jurisprudence. Other dimensionsare also important. For example, those workingin
the production of food may, through associational activity, share and enhance their skillsand
knowledge, an important consideration when one takes into account the fact that agricultural
workers are often exposed to dangers from machinery, chemicalsand pesticides. Exchanging
views on recent devel opments may ensure that unsafe practiceswill beidentified at an earlier

stage. Society would also prizetheir role as potential stewards over the safety of the products
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generated and of the environment in general. A statutory regime that may have a chilling

effect on such activities would appear to run contrary to the common good.

In the context of the exclusion under s. 3(b) of the LRA, the situationis
exacerbated because agricultural workersin Ontario, as pointed out by my colleague, are also
excluded from employment standards, occupational health and safety, and other protective
legislation such as the Tenant Protection Act, 1997, S.O. 1997, c. 24. Section 3(b) of the
Tenant Protection Act statesthat it doesnot apply to living accommodati onswhose occupancy
is conditional upon the occupant continuing to be employed on a farm, whether or not the

accommodations are located on that farm.

The chilling effect of the impugned provision has forced agricultural workersto
abandon associational effortsand to restrain themselvesfrom further associational initiatives.
It may be of assistance to examine the resulting impact on the freedom of association in light
of the comments made by Dickson J. in Big M Drug Mart, supra, at pp. 336-37, with regard

to freedom of religion:

Freedom can primarily be characterized by the absence of coercion or
constraint. 1f aperson iscompelled by the state or the will of another to a course
of action or inaction which he would not otherwise have chosen, he is not acting
of his own volition and he cannot be said to be truly free. One of the major
purposes of the Charter isto protect, within reason, from compulsion or restraint.
Coercion includes not only such blatant forms of compulsion as direct commands
to act or refrain from acting on pain of sanction, coercion includes indirect forms
of control which determine or limit alternative courses of conduct available to
others. Freedom in a broad sense embraces both the absence of coercion and
constraint, and the right to manifest beliefs and practices. [Emphasis added.]

Thus, the test is clearly not that agricultural workers are free to associate as they
wish. If that were the case and no associational activity took place, then the conclusion would
be that they had the opportunity and chose not to. If the analysis incorporates the reality of

the labour market, the chilling effect of the lack of freedom becomes manifest.
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| agree with my colleague that Professor Fudge is correct when she statesin her

affidavit that “[w]hile the existence of labour relations legislation is no guarantee that a
particular group of workers will be able to join a trade union and engage in collective
bargaining with their employer, the absence of such legislative protection virtually guarantees
that workers will not enjoy these rights and freedoms’. Inthat light, it isfair to characterize
the freedom of association of agricultural workers under the LRA as being but a hollow right
because, as stated by Arthurs, supra, at para. 431, and cited with approval by my colleague,
the freedom to organize would amount “to no more than the freedom to suffer serious adverse

legal and economic consequences’.

As stated by Cory and lacobucci JJ. in Delisle, supra, at para. 68:

The ability of employees to form and join an employee association is thus
crucialy linked to their economic and emotiona well-being. Membership in
employee groups assists the individual member in agreat many ways. Simply to
join a trade union is an important exercise of an individual's freedom of
expression. It is a group which so often brings to the individual a sense of
self-worth and dignity. An employee association provides a means of openly and
frankly discussing work-related problems without fear of interference or
intimidation by the employer. The association provides a means of expressing a
collective voice, not only in communicating with the employer, but also in
communicating with government, other groups, and the general public. The
fundamental importance of the union remains, even though a statute may prohibit
the employees from going on strike, or from holding a sit-in. The freedom of
employees to participate in an employee association is basic and essential in our
society. A statute whose purpose or effect is to interfere with the formation of
employee associations will clearly infringe s. 2(d) of the Charter. [Emphasis
added.]

The outcome of the exercise of freedom of association is not determinable on an

ex ante basis. a meeting by employees could be used as much to organize a picnic as to
discuss occupational health and safety issues. The boundary line between permissible and

impermissibleassociational activity isinvisible. TouseDickson C.J.’ sterminology, inanon-
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vapid s. 2(d) environment the line would not exist. 1n an environment where workers do not

enjoy protection from unfair labour practices, an employer has no reason to assume that such
associational activities will not lead to the forbidden terrain of collective bargaining. The

reality is that employers often take anticipatory action against those who undertake

organizational activities.

In Lavigne, supra, at p. 263, Wilson J. stated that once the positive freedom of
association had been established, then it remained to establish whether the appellant has been
prevented from forming or joining associations of her or hischoosing. In Lavigne, the answer

was no. In our case, by contrast, the answer isyes.

With respect, | do not share the views of my colleague, as expressed by himin
Delisle, at para. 29, that it would be problematic to recognize positive rights because it will
force government to take an “all or nothing” approach to the promotion of freedoms. Thisis
because a positive duty to assist excluded groups generally arises when the claimants are in
practice unable to exercise a Charter right. In addition, s. 1 of the Charter would allow the
government to justify excluding some groups from the application of certain policies. Inour
case, oncethe statutory exclusionisremoved, the claimantswill bein aposition to effectively

exercise their s. 2(d) rights.

However, when the Ontario government repeal ed the ALRA and enacted the LRA
it committed acts which affected the associational rights of agricultural workersin Ontario.

Asthe majority of the Court stated in Vriend, supra, at para. 62:

It might also be possibleto say in this case that the deliberate decision to omit
sexual orientation from the provisions of the IRPA isan “act” of the Legislature
to which the Charter should apply. This argument is strengthened and given a
sense of urgency by the considered and specific positive actions taken by the
government to ensure that those discriminated against on the grounds of sexual
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orientation were excluded from the protective procedures of the Human Rights

Commission. However, it isnot necessary to rely on this positionin order to find
that the Charter is applicable.

The Ontario government, in this case, first ensured that those workers who had
initiated associational activitiesunder the protection of the ALRAwould nolonger pursuethem
and, secondly, it took “the deliberate decision to omit” persons employed in agriculture from

the LRA.

In the Alberta Reference, supra, at pp. 376-77, Dickson C.J., in the context of an

exclusion clause concerning the right to strike under Alberta’ s Hospitals Act, stated that:

The situation with respect to employees of employers who operate approved
hospitals under the Hospitals Act is quite different. Prohibiting the right to strike
acrossthe board in hospital employment istoo drastic ameasurefor achieving the
object of protecting essential services. It isneither obvious nor self-evident that
all bargaining unitsin hospital s represent workerswho provide essential services,
or that those who do not provide essential servicesare*so closely linked” to those
who do as to justify similar treatment. As pointed out above, the Freedom of
Association Committee of the 1.L.O. expressed concern about the
overinclusiveness of s. 117.1 of the Labour Relations Act:

132. The Committee notes that this broad exclusion covers kitchen help,
janitors, gardeners, etc. . . . Given that this provision is not sufficiently
specific as regards the important qualification of “essential employee”, the
Committee refers to the principle . . . concerning circumstances in which
recourse to strike action may be prohibited. It requests the Government to
re-examine section 117.1 so asto confinethe prohibition of strikesto services
which are essential in the strict sense of the term. [Emphasisin original.]

In our case, the overinclusiveness of the LRA’'s impugned provision cannot be
justified. Although there may be arare case where an agricultural operation could justifiably
be exempted from the protections of the LRA, the broad exclusion incorporated in the Act,
excluding all persons employed in agriculture from all provisions of the Act clearly is, in
Dickson C.J.”s words in the above quote, “too drastic a measure”. Such overinclusiveness
“could lead to resultsin certain cases which would defy both rationality and fairness” (Oakes,

supra, at p. 142).
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In Osborne v. Canada (Treasury Board), [1991] 2 S.C.R. 69, a case concerning
achallenge to the federal provisions prohibiting public servants from working for or against
candidates or political parties, | concurred with Wilson J.’s reasons that once legislation is
found to be over-inclusive, infringes a Charter right and cannot be justified under s. 1, “the
Court has no alternative but to strike the legislation down or, if the unconstitutional aspects
are severable, to strike it down to the extent of its inconsistency with the Constitution” (pp.

76-77).

Theterm*underinclusiveness’ isoftenusedins. 15jurisprudenceincluding cases
where, as here, overt exclusion from a statute has taken place. Asstated in Vriend, supra, at
para. 61, it is the substance not the form of the legislation that matters. However, while the
ultimate legal effect may be similar, we should be alert to the impact on the affected parties.
Thereis, after all, adifference between asign that states” Members Only” from onethat states
“Agricultural Workers Excluded”.

B. Section 15(1) Analysis

The appellants also argue that the LRESLAA and the LRA violate agricultural
workers' equality rights under s. 15(1) of the Charter. Because | have already found that the
impugned legislationinfringess. 2(d), | find it necessary to make but asingle observation with
respect to s. 15(1). | agree with thetrial judge that “the central issue to be resolved” under s.
15(1) “iswhether [the agricultural workers'] exclusion from the collective bargaining regime
constitutes discrimination on an ‘analogous ground’” (p. 209). | disagree, however, that the

occupational status of agricultural workers does not satisfy this prong of the s. 15(1) analysis.
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In Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R.

497, the Court held, at para. 93, that the determination of whether a ground or confluence of

grounds is analogous to those listed in s. 15(1)

is made on the basis of a complete analysis of the purpose of s. 15(1), the nature
and situation of theindividual or group at issue, and the social, political and legal
history of Canadian society’s treatment of the group. A ground or grounds will
not be considered analogous under s. 15(1) unlessit can be shown that differential
treatment premised on the ground or grounds has the potential to bring into play
human dignity . . . .

In other words, “[t]o say that a ground of distinction is an analogous ground is merely to
identify atype of decision making that is suspect because it often leads to discrimination and
denial of substantiveequality” (Corbierev. Canada (Minister of Indian and Northern Affairs),
[1999] 2 S.C.R. 203, at para. 8). A ground need not be immutable to be analogous; it can be
based on characteristics that the government has no legitimate interest in expecting claimants
to change to receive equal treatment under the law, or, in other words, characteristicsthat are
difficult to change, or changeable only at great cost (Corbiere, supra, at paras. 13-14; seealso
Vriend, supra, at para. 90). In Egan, supra, | took the position that reliance on grounds
amounts to an “indirect means by which to define discrimination” (para. 35 (emphasis in
original deleted)), whereas the preferable approach would be to focus on the group adversely
affected by the distinction aswell ason the nature of theinterest affected. | remain convinced
that this is the most direct and truthful way of addressing the problem of discrimination.
Nonetheless, even under the majority’ s current “grounds’ approach, there is no reason why

an occupational status cannot, in the right circumstances, identify a protected group.

First, this Court has repeatedly recognized that employment is a fundamental
aspect of an individual’s life and an essential component of identity, personal dignity, self-
worth and emotional well-being (see, e.g., McKinley v. BC Tel, [2001] 2 S.C.R. 161, 2001

SCC 38, at para. 53 (quoting Alberta Reference, supra, per Dickson C.J., at p. 368)). Second,
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though it has had the opportunity to do so, this Court has never declared categorically that a

ground of differential treatment based on an occupational status may not be subject to scrutiny
under s. 15(1) (seeespecially Delisle, supra, at para. 44; R. v. Généreux, [1992] 1 S.C.R. 259,
at p. 311). In Delisle, while the majority concluded that RCMP officers did not satisfy this
prong of the Law test, it left the door open for the possibility that other occupationally oriented
forms of discrimination could fall under the scope of s. 15(1) by limiting itsholding to RCMP
officers only (see Delisle, supra, at para. 44). In my concurring reasons in that case, |
expressed my belief that an occupational status could constitute a suspect marker of

discrimination, at para. 8:

[O]ccupation and working life are often important sources of personal identity,
and there are various groups of employees made up of people who are generally
disadvantaged and vulnerable. Particular types of employment status, therefore,
may lead to discrimination in other cases, and should be recognized as analogous
grounds when it has been shown that to do so would promote the purposes of s.
15(1) of preventing discrimination and stereotyping and ameliorating the position
of those who suffer social and political disadvantage and prejudice.

Legal commentators have also embraced the notion that occupational distinctions between

certain groups can be subject to Charter scrutiny (see, e.g., D. Gibson, The Law of the

Charter: Equality Rights(1990), at p. 257; D. Pothier, “ Connecting Groundsof Discrimination

to Real People’ s Real Experiences’ (2001), 13 C.J.W.L. 37, at p. 57).

In this case, thereis no doubt that agricultural workers, unlike the RCMP officers
in Delisle, do generally suffer from disadvantage, and the effect of thedistinctionisto devalue
and marginalize them within Canadian society. Agricultural workers “are among the most
economically exploited and politically neutralized individual sinour society” and face"” serious
obstaclesto effective participationinthepolitical process’ (D. M. Beatty, Putting the Charter
to Work: Designing a Constitutional Labour Code (1987), at p. 89). Indeed, the trial judge

clearly found, at p. 216, that
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agricultural workershavehistorically occupied adisadvantaged placein Canadian
society and that they continue to do so today. For the purposes of the s. 15
analysis, | have no hesitation in finding on the evidence that agricultural workers
are a disadvantaged group. They are poorly paid, face difficult working
conditions, have low levels of skill and education, low status and limited
employment mobility.

Inlight of this, | believe it safe to conclude of agricultural workerswhat Wilson J. concluded
of non-citizensin Andrewsv. Law Society of British Columbia, [1989] 1 S.C.R. 143, at p. 152,
namely that they “areagroup lacking in political power and as such vulnerableto having their
interests overlooked and their rights to equal concern and respect violated. They are among
‘those groups in society to whose needs and wishes el ected officials have no apparent interest
in attending’”. Thus, the critical question here is whether the government has a legitimate
interest in expecting agricultural workersto change their employment status to receive equal

treatment under the law.

In my view, this question must be answered in the negative. Not unlike the off-
reserve aboriginal band members faced with the challenge of changing their status to on-
reserve band members identified in Corbiere, | believe that agricultural workers, in light of
their relative status, low levels of skill and education, and limited employment mobility, can
change their occupational status “only at great cost, if at all” (Corbiere, supra, at para. 14).
The fact that the agricultural workforce may be highly transient only reflects the unstable
nature of the industry, and does not change the basic point that the workers lack other
employment options; indeed, many of the seasonal workers are students and the unempl oyed.
In my view, it is abundantly clear that agricultural workers do not enjoy the same “labour
market flexibility” as RCMP officers (Delisle, supra, at para. 44) or other more advantaged
professionals, and | see no reason to disturb the trial judge’s considered findings of fact

regarding the predicament of agricultural workers.
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170 Accordingly, | find that the occupational status of agricultural workers constitutes

an analogous ground. | note that in arriving at this conclusion, I make no findings about

“occupational status’ generally as a suspect marker of discrimination under s. 15(1).

C. Section 1 Analysis

171 Therole of s. 1inthe Charter was first fully examined by this Court in Oakes,
supra. In R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, at p. 768, Dickson C.J.

summarized the steps in the analysis:

Two requirements must be satisfied to establish that alimit is reasonable and
demonstrably justified in a free and democratic society. First, the legidlative
objective which the limitation is designed to promote must be of sufficient
importance to warrant overriding a constitutional right. It must bear on a
“pressing and substantial concern”. Second, the means chosen to attain those
objectives must be proportional or appropriate to the ends. The proportionality
requirement, in turn, normally has three aspects. the limiting measures must be
carefully designed, or rationally connected, to the objective; they must impair the
right as little as possible; and their effects must not so severely trench on
individual or group rights that the legislative objective, abeit important, is
nevertheless outweighed by the abridgment of rights.

Aswith all Charter analysis, a contextual approach isto be followed.

(1) Sufficiently Important Objective

172 Labour statutes, such as the LRA, fulfill important objectives in our society.
Harmonious relations between management and labour have an impact not only on the
economic relations between the parties, but also on social welfare asawhole. However, for

the purposes of our analysis, our focusison s. 3(b) of the LRA.
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As indicated earlier in my reasons, | have concluded that s. 3(b) breachesthe

Charter. This, however, does not necessarily end the s. 1 inquiry; “a legislative provision
whose purpose infringes the Charter may nonetheless be found to have an objective that is
sufficiently important to justify overriding a Charter freedom” (Delisle, supra, at para. 112,

per Cory and lacobucci JJ.).

The respondents argued that there were two factors justifying the passage of s.
3(b). First, that Ontario agriculture has unique characteristics as a result of which it is
incompatible with legislated collective bargaining, and second that the LRA’ s purposes could

not be realized in the agricultural sector.

Neither of these arguments are, in my opinion, persuasive. First, itisdifficult for
me to believe that the production of eggs or mushrooms, let alone all other agricultural
products, in Ontarioistruly “unique”. Secondly, it isalso difficult to accept that none of the
LRA’s purposes, which speak to the basic characteristics required for the operation of a

modern business, could be realized in the agricultural sector.

The LRA also added anew s. 2, titled “ Purposes” that states:

2. Thefollowing are the purposes of the Act:

1. Tofacilitatecollective bargaining between employersand trade unionsthat
are the freely-designated representatives of the employees.

2. To recognize the importance of workplace parties adapting to change.

3. To promote flexibility, productivity and employee involvement in the
workplace.

4. To encourage communication between employers and employees in the
workplace.

5. To recognize the importance of economic growth as the foundation for
mutually beneficial relations amongst employers, employees and trade
unions.
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6. To encourage co-operative participation of employers and trade unionsin
resolving workplace issues.

7. To promote the expeditious resolution of workplace disputes.

Of the seven purposes of the Act, only one makes explicit reference to collective
bargaining. The other six sections refer to the importance of “adapting to change”, the
promotion of “flexibility, productivity and employee involvement in the workplace’, the
encouragement of “communication between employersand employeesin theworkplace”, the
resolution of “workplace issues’, and the promotion of the “expeditious resolution of

workplace disputes’.

It isworth reiterating that the sentiments contained in these expressions of intent
are not confined to matters pertaining to collective bargaining. They cover issues related to
change, employee involvement, communications between management and labour, and the
resolution, without limitation, of workplace issues. Thus, the expressions of intent in s. 2 of
the LRA are consistent with a policy focused on the importance of ensuring that the
productivity of thelabour force would continuously improve with the result that the economy
would advance towards strengthening itsrel ative competitiveness. Thisisanimportant factor
in a globalized economic environment, especially given that old-fashioned economic

protectionism is neither affordable nor permissible under international trade rules.

It would be difficult to argue that such expressions of intent would not be
applicable to the agricultural sector. At the very least they would apply to factory-like
enterprises. Thequestion also ariseswhether, if the government of Ontario hasconcernsabout
the economic well-being of the agricultural sector, be it its corporative sector or the one
represented by “family farms’, when excluding the sector as awhole from the provisions of
the Act did it also intend to exclude from this sector the impact of the expressions of intent,

essentially comprising a good management wish list, expressed in s. 2 of the statute? The
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statutory silence on this issue points towards a policy inconsistency to which the legislature,

whileentitled, ought to have paid effective attention for the purposes of protecting itsstatutory

initiatives from Charter review.

In short, the respondents’ argument boils down to this. (a) agricultureis
economically vulnerable and barely profitableif at al; (b) the government must ensure that
costs are kept down and to thisend it has decided to exclude persons employed in agriculture
from the LRA, regardliess of the size, nature or profitability of the enterprise; (c) the
government does not believe that any of the indicia of good management practice listedin s.
2 of the LRA, whose application will assist an enterprise cope with change while enhancing
its productivity, and thus enhance profitability, are necessary in any aspect of agricultural

production no matter how industrialized.

The respondents are asking us to countenance, without enunciatinga
congtitutionally valid reason, a breach of a Charter-guaranteed fundamental right on grounds
which appear to be, at least in part, based on a policy geared to enhance the economic well-

being of private enterprises. Thiswe cannot do.

The government is entitled to provide financial and other support to agricultural
operations, including family farms. What is not open for the government to do isto do so at
the expense of the Charter rights of those who are employed in such activities, if such apolicy

choice cannot be demonstrably justified. Thisthey have failed to do.

(2) Proportionality

In light of my colleague’ s conclusion that the legislation passesthefirst branch of

the Oakes test, | will address the question of whether the impugned measures meet the
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proportionality branch of this test. The absoluteness of the exclusion clause, barring all

persons employed in agriculture from all components of the LRA, speaks to the lack of
proportionality between the perceived ills to be avoided and their remedy. For example, are
there no situationsin Ontario’ s agricultural sector where workers should not be so absolutely

barred?

(@) Rational Connection

At this stage of the proportionality analysis, the respondents must show, on the
basisof reason or logic, acausal connection between the objective of protecting thewell-being
of the agricultural sector in Ontario and the means chosen to secure this objective. While
scientific evidence of acausal connection (or of alack thereof) isrelevant at this stage of the
s. linquiry, itisnot alwaysrequired (Delisle, supra, at para. 119 (citing RJR-MacDonald Inc.
v. Canada (Attorney General), [1995] 3 S.C.R. 199, at paras. 153-54, per McLachlin J.); Ross
v. New Brunswick School District No. 15, [1996] 1 S.C.R. 825, at para. 101).

Therespondents’ argument is that the stated objective of securing the well-being
of the agricultural sector in Ontario can be achieved through the exclusion of persons
employed in agriculture from all associational protections contained in the LRA. Excluding
the possibility that the impermissible cost-cutting argument is the sole basis for the

respondents’ position, the logical connection is not immediately apparent.

In fact, the purported means to secure the stated objective, barring all persons
employed in agriculture from all the benefits under the LRA, may have the opposite effect.
If the LRA’s good labour management principles outlined in s. 2 of the LRA have abasisin
fact, then excluding the agricultural labour force from the application of those principles

through the comprehensive labour scheme contained in the LRA will lead to an enterprise
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which would be less well managed, and with lower productivity, than would otherwise be the

case. Thiswould impact profitability. Asstated by Cory and lacobucci JJ. in Delisle, supra,
at para. 124:

Generally speaking, where this Court has been faced with contradictory evidence
of causation for the purpose of the rational connection inquiry, the difficulty has
been simply in deciphering whether the evidence supported a causal link. This
caserai sesthe somewhat unusual situation that some of the evidence not only does
not support a causal link between the legislative objective and the means used to
achieve that objective, but it supports precisely the reverse conclusion, namely
that the means chosen engender the very mischief sought to be cured. It seems
contrary to the purpose of s. 1 of the Charter to find that the state has
demonstrably justified its law in circumstances where it is equally probable that
the law causes the very social harm it purportsto target. [Emphasis added.]

(b) Minimal Impairment

As stated by Cory and lacobucci JJ. in Delisle, supra, at para. 126, “[l]abour
relations law is typically an area in which courts have shown the legislature a degree of
deference, owing to the complexity and delicacy of the balance sought to be struck by
legislation among the interests of labour, management, and the public”. In thisregard, they

make reference to comments by Mclntyre J. in the Alberta Reference, supra, at p. 414:

Labour law, aswe have seen, isafundamentally important aswell asan extremely
sensitive subject. It isbased upon apolitical and economic compromise between
organized labour -- avery powerful socio-economic force -- on the one hand, and
the employers of labour -- an equally powerful socio-economic force -- on the
other. The balance between the two forces is delicate and the public-at-large
depends for its security and welfare upon the maintenance of that balance. One
group concedes certain interests in exchange for concessions from the
other. Thereisclearly no correct balance which may be struck giving permanent
satisfaction to the two groups, as well as securing the public interest. The whole
process is inherently dynamic and unstable. Care must be taken then in
considering whether constitutional protection should be given to oneaspect of this
dynamic and evolving process while leaving the others subject to the social
pressures of the day.



188

189

190

legislature.

- 107 -
| agree with the argument made by Cory and lacobucci JJ. in Delisle, supra, at

para. 129, when they state that “the complete exclusion of a class of employees from a
comprehensive labour relations scheme can hardly be characterized as achieving a delicate
balance among the interests of labour and those of management and the Canadian

public’. The application of such a blunt measure weakens the case for deference to the

This is further aggravated because those affected by the exclusion are not only

vulnerable as employees but are al so vulnerable as being members of society at largewith low
income, little education, scant security or social recognition. Asstated by Cory and lacobucci

JJ. in Delisle, at para. 130, the Act:

.. . isnot designed to protect a vulnerable group in Canadian society. It istrue
that the public at large is vulnerable to the harmful effects of a police
strike. However, in our view, the general public is not a vulnerable group in the
sense understood in this Court's s. 1 jurisprudence: see, e.g., Irwin Toy Ltd. v.
Quebec (Attorney General), [1989] 1 S.C.R. 927, at p. 995, per Dickson C.J. and
Lamer and Wilson JJ.; Ross, supra, at para. 88; Thomson Newspapers, supra, at
paras. 88-90, per Bastarache J. The only vulnerable group at issue in the present
analysisisRCM P membersthemselves. Although clearly police officersare not
generally considered a vulnerable group within the overall fabric of Canadian
society, they are members of avulnerable group in arelative sense insofar asthey
are employees. As mentioned above, Dickson C.J. noted in Saight
Communications, supra, at p. 1051, that legislation which seeksto ameliorate the
position of employees falls within “a class of cases in which the governmental
objective is that of protection of a particularly vulnerable group, or members
thereof”. It follows that legislation whose purpose is to maintain the inherent
weakness of employees, such as para. (€) in the present case, is not entitled to
deference. Indeed, such legislation should be examined with particular care.
[Emphasis added.]

Thequestion at this stage of the s. 1 inquiry iswhether the exclusion expressed by

s. 3(b) of the LRA impairs the appellants’ freedom of association as little as reasonably
possible in order to achieve the legislation’s objective. McLachlin J. stated, at para. 160 of

RJIR-MacDonald, supra:
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The impairment must be “minimal”, that is, the law must be carefully tailored so
that rights are impaired no more than necessary. The tailoring process seldom
admits of perfection and the courts must accord some leeway to the legislator. If
the law falls within arange of reasonable alternatives, the courts will not find it
overbroad merely because they can conceive of an alternative which might better
tailor objectiveto infringement . . . . On the other hand, if the government failsto
explain why a significantly less intrusive and equally effective measure was not
chosen, the law may fail.

The essential practical question at this stage is whether the Ontario Legislature
could have granted to persons employed in agriculture, either within the LRA itself or through
the enactment of a separate statute, some of the basic associational protections contained in
the LRA without compromising the stated objective of assisting the well-being of the

agricultural sector in Ontario (Delisle, supra, at para. 134).

In view of the arguments made above, | am of the opinion that the stated objective
of securing the well-being of the agricultural sector in Ontario can be achieved through a
legislative mechanism that is less restrictive of free association than the existing complete
exclusion of agricultural workers from the LRA. The current law is not carefully tailored to
balance the Charter freedoms of persons employed in agriculture in Ontario and the societal

interest in harmonious relations in the labour market.

While it is important to recognize the important role that family farms play in
Ontario agriculture, such aroleisnot unigueto Ontario in the context of Canada’ sagricultural
experience. Sincethe passage of the Collective Bargaining Act, 1943, both familiesand farms
have evolved in Canada. Both institutions have experienced, and in many cases continue to
experience, significant changes and associated difficulties. Both institutions enjoy, and

deserve, strong social support from the community at large.

However, itisimportant not to put forward an argument based on apastoral image

which may no longer reflect current reality. Inthisregard, it ishelpful to recall the words of



195

196

-109 -
the British Columbia L abour Relations Board, expressed almost aquarter of acentury ago, in

the case of South Peace Farms and Oil, Chemical and Atomic Workers International Union,
Local No. 9-686, [1977] 1 Can. L.R.B.R. 441. The case was decided two years after British
Columbia amended its labour legislation to delete provisions expressly excluding farm
workers from obtaining bargaining rights under the Labour Code of British Columbia Act,
S.B.C. 1973, c. 122. The Board stated that opposition to the extension of labour legislation
to farm workers “has been grounded in an anachronistic image of the ‘family farmer’ which
isincreasingly lessaccurate” (p. 450). The Board also remarked that the employer inthat case

was a “sophisticated, well-run business and, in terms of employee relations, much more

analogousto an employer in theindustrial sector” (p. 449 (emphasis added)). If truein 1977,

how much more so today.

The Ontario experience with regard to the existence in the agricultural sector of

“sophisticated, well-run business and, in terms of employee relations, much more analogous

to an employer in the industrial sector” is not dissimilar to that outlined by the British
Columbia Labour Relations Board in 1977. My colleague cites in his reasons the case of
WEellington Mushroom Farm, [1980] O.L.R.B. Rep. May 813, a case also cited by the OLRB
in Cuddy Chicks, supra, at para. 9, where the majority of the board denied LRA certification
to the employees of a mushroom factory. However, the magjority agreed with the dissenting
Board member that “there [was] no ‘industrial relations basis' for denying [these] employees
theright to bargain collectively” (p. 819; seeaso G. W. Adams, Canadian Labour Law (2nd
ed. (loose-leaf)), at p. 6-49). The comments made by the OLRB in Cuddy Chicks, are also

applicable in this context.

In this case we are being asked by the respondents, without being presented with
credible pressing and substantial reasons, to justify distinguishing workerswho sort and pack

chicken eggsin afactory-like environment from workers who pack and sort Easter eggsin a
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factory-like environment. The respondents claim that the former workers should not enjoy

rights under statutory labour laws, whereas the latter ones are deserving of protection. | do

not agree.

Thereisno obvious connection between the exclusion of agricultural workers from
the LRA and a farmer: a city-based corporation could be operating an agricultural entity.
Thereisnoreferenceinthe LRA to “farmer(s)” or “family farm(s)”. The solereferencein the
Act to a farm is the one contained in the expression “farming in all its branches’ in the
definition of theterm “agriculture”. Nor isthere arequirement that an owner, or arelative of
the owner, of an agricultural enterprise, be it a family farm or a factory-like operation, be
personally involved in the operation. Under the Act, an absentee owner of alarge agricultural
operation would benefit from the restrictions on the freedom of association of its agricultural

employees.

Other Ontario statutes contain language which makes explicit reference to family
farms. For example, the Corporations Tax Act, R.S.0. 1990, c. C.40, defines at s. 1(2) a
“family farm corporation” as“acorporation that isthroughout the taxation year acorporation,
... (c) which carried on the business of farming in Ontario through the employment of a
shareholder or amember of his or her family actually engaged in the operation of the farm”.
Section 1 of the Junior Farmer Establishment Act, R.S.0. 1990, c. J.2, definesa*“family farm”
as being “afarm operated by ajunior farmer and one or more of a spouse of the junior farmer
and any personsrelated to thejunior farmer through blood relationship or adoption”. Ins. 1(1)
of the Fish and Wildlife Conservation Act, 1997, S.O. 1997, c. 41, a“farmer” isdefined as“a
person whose chief occupation isfarming” and “who isliving upon and tilling his or her own

land, or land to the possession of which he or she isfor the time being entitled”.
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199 While not determinative of the issue, these statutes are relevant to the argument

regarding the overinclusiveness of the exclusion clause in the LRA in that there are ready
examplesin Ontario’ slegislation which have managed agricultural sectorsin amore specific

manner than in the LRA.

200 Inaddition, itisworth citing the provisionsin thelabour statutes of two provinces

which incorporate agricultural exemptions.

201 In New Brunswick, the Industrial Relations Act, R.S.N.B. 1973, c. I-4, s. 1(5)
stipulates that entities with four or fewer agricultural employees will not be treated as a

bargaining unit:

1(5) For the purposes of this Act,

(a) aunit, where an employee is employed in agriculture, shall comprisefive
or more employees;

202 In Quebec, s. 21 of the Labour Code, R.S.Q., ¢c. C-27, allows a single employee

to form a group for the purpose of certification but it also states that:

Persons employed in the operation of a farm shall not be deemed to be
employees for the purposes of this division [Certification of Associations of
Employees] unless at |east three of such persons are ordinarily and continuously
so employed.

203 An important point is made clear in the statutes mentioned in the above
paragraphs. afamily farm, beit in the form of a corporation or not, requires afarmer on the
farm. Asstated by Dickson J. in Rathwell v. Rathwell, [1978] 2 S.C.R. 436, at p. 461, when
making reference to afamily farming operation, that the owners“worked on and operated all

of the land as one farm, afamily farm”. At p. 457, he stated:
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| do not know what term one might properly apply to the Rathwell properties --
“family farm”, or “farming business’, and with all respect to those of a contrary
view, | do not think it matters. In one sense, it was a family farm, in another a
business, in another it was away of life. The property was all operated as one
family unit by Mr. and Mrs. Rathwell working together.

It is clear that not all rural families own “family farms’. The breadwinnersin
thesefamiliesare often employedin agriculture. Their Charter rightsdo not differ from those

of other members of the community.

(c) Deleterious and Salutary Effects

At this stage, the words of Cory and lacobucci JJ. in Delisle, supra, at para. 148,

are apt:

Having found that the impugned para. (e) of the definition of “employee” in
s. 2 of the PSSRA does not minimally impair the appellant’s freedom of
association, it is not necessary to consider the proportionality between the
importance of the objective and the del eterious effects of the measure, or between
thedeleterious and salutary effects. Wewould note, though, that itisunlikely that
the provision would be found proportionate at this stage of the inquiry. The
exclusion of RCMP members from the PSSRA’s basic associational protections
has few, if any, demonstrable salutary effects which could not be achieved by a
lesser exclusion. Its negative effects, on both a symbolic level and a practical
level, are severe and cut to the core of the Charter’s s. 2(d) protection.

[Il. Conclusion

| agree that the impugned provision in the LRA should be struck down to the
extent of itsinconsistency with the Charter with the proviso that | agree with my colleague
that the Ontario government be given leeway for 18 months for the enactment of a

constitutionally compliant replacement.
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207 | would answer the constitutional questions as follows:

1. Doess. 80 of the Labour Relations and Employment Satute Law Amendment
Act, 1995, S.0. 1995, c. 1, limit the right of agricultural workers

@ to freedom of association
guaranteed by s. 2(d) of
the Canadian Charter of
Rights and Freedoms; or

Yes.

(b)  to equality before and under the law and equal benefit of the law
without discrimination as guaranteed by s. 15 of the Charter?

In view of the answer above there is no need to answer this question.

2. Doess. 3(b) of the Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A,
limit the right of agricultural workers

@ to freedom of
association
guaranteed by s.
2(d) of the
Charter; or

Yes.

(b)  to equality before and under the law and equal benefit of the law
without discrimination as guaranteed by s. 15 of the Charter?

In view of the answer above there is no need to answer this question.

3. If the answer to any part of questions 1 or 2 is in the affirmative, is the
limitation nevertheless justified under s. 1 of the Charter?
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No.

The following are the reasons delivered by

MAJOR J. (dissenting) — In spite of the benefit of the reasons of Justices
L’ Heureux-Dubé and Bastarache, | am unable, principally for the reasons of Sharpe J. (as he
then was) in the Ontario Court (General Division), to agree with their disposition of this
appeal. Inmy view, neither s. 2(d) nor s. 15 of the Canadian Charter of Rightsand Freedoms

isinfringed and | would dismiss the appeal .

Section 2(d)

Asidentified by Bastarache J., at para. 13, in order to establish a violation of s.
2(d), the appellants must demonstrate that the impugned legislation has, either in purpose or

effect, infringed activities protected by s. 2(d). The appellants did not discharge this burden.

A. Purpose of the Exclusion

| agree with Bastarache J.”s analysis and conclusion (at para. 32) with regard to

the appellants' failure to establish the unconstitutionality of the purpose of the Labour

Relations Act, 1995, S.0. 1995, c. 1, Sched. A (“LRA").

B. Effect of the Exclusion

InDelislev. Canada (Deputy Attorney General), [1999] 2 S.C.R. 989, themajority
held (at para. 33):
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On the whole, the fundamental freedoms protected by s. 2 of the Charter do
not impose a positive obligation of protection or inclusion on Parliament or the
government, except perhaps in exceptional circumstances which are not at issue
in the instant case.

At paras. 24-26, Bastarache J. has articulated three factors to be considered in
determining whether such “exceptional circumstances’ exist in a particular case, such that a
positive obligation is imposed on the state by s. 2(d). | respectfully disagree with his
conclusion that a consideration of these factors in the present case leads to afinding of as.
2(d) violation. Specifically, aconsideration of thethird factor |eadsto the opposite conclusion
on the facts of thiscase. The third factor is“whether the state can truly be held accountable
for any inability to exercise afundamental freedom” (para. 26). Asnoted by Bastarache J. at
para. 23, in Haig v. Canada, [1993] 2 S.C.R. 995, even if the appellant had been unable to
express his views on Quebec secession, thisinability was not caused by his exclusion by the
state from the national referendum. Thus, thethird factor essentially compels an examination
of the causal role of the state in the appellants’ inability to exercise the fundamental freedom.
Inorder for the stateto “truly be held accountable”, the appel lants must be ableto demonstrate
by direct evidenceor inferencethat the stateis causally responsiblefor hisinability to exercise
afundamental freedom, inthat the state” substantially orchestrates, encouragesor sustainsthe

violation of fundamental freedoms’ (para. 26).

Asrecognized by Bastarache J. at para. 42, workers faced significant difficulties
organizing prior to the enactment of the LRA. In light of this historic difficulty, | am unable

to agree with the following conclusion of Bastarache J. (at para. 45):

In this context, the effect of s. 3(b) of the LRA is not simply to perpetuate an
existing inability to organize, but to exert the precise chilling effect | declined to
recognizein Delisle.
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In my opinion, the appellants have failed to establish that the state is causally

responsible for the inability of agriculture workers to exercise a fundamental freedom. |
conclude that s. 2(d) does not impose a positive obligation of protection or inclusion on the
state in this case. As a result, the effect of the impugned legislation does not infringe

agriculture workers' freedom of association.

. Section 15

| adopt thefollowing conclusion of SharpeJ. inthiscase ((1997), 155D.L.R. (4th)
193, at pp. 216-17):

However, with reference to identifying personal characteristics, the evidence
before me indicates that agricultural workers are a disparate and heterogenous
group. Thereis nothing in the evidence to indicate that they are identified as a
group by any personal trait or characteristic other than that they work in the
agricultural sector. The evidence indicates that farm owners and operators also
suffer from low wages, and that many have low education levels. The low status
and prestige of farm workersis similar to that of other manual labourers. In my
view, the evidence shows that the legislative decision to exclude agricultural
workers from the collective bargaining regime does not reflect stereotypical
assumptions about the personal characteristics of agricultural workers, either
individually or asaclass. Rather, it is based upon the policy-maker’s perception
of the characteristics and circumstances of the agricultural industry. The effects
of the legislative exclusion impact the diverse group of individuals who work in
that sector of the economy and who are not otherwise identifiable as a group.

Whileasub-group of temporary seasonal workershbrought to Ontario pursuant
to ahighly structured federal program may be identifiable by race and the status
of non-citizen, | fail to see how their situation advances the applicants case.
These seasonal foreign workers were not covered by ALRA, they are not subject
to LRA, and they would not gain the right to be members of a union or enjoy the
right to engage in collective bargaining if this application were successful.

In light of this factual record, in the end, the applicants' case must turn on
whether the economic disadvantage of a group of workers, identified as a group
only by the fact that they work in a particular sector of the economy, constitutes
an analogous ground within the meaning of s. 15(1). | hardly need state that the
wisdom, or lack thereof, from the perspective of labour relations policy, of the
decisionto excludeagricultural workersfrom collective bargaining hasno bearing
on this question.

In my view, the disadvantaged position occupied by agricultural workersis
not sufficient to constitute the legislative classification “agricultural workers” as
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an analogous ground for the purposes of s. 15. Economic disadvantage is often
the product of discrimination on an analogous ground, and hence serves as a
marker that may indicatethe presence of such discrimination. Thereare, however,
many causes of economic disadvantagethat do not attract the scrutiny of s. 15, and
a showing of economic disadvantage does not, by itself, establish discrimination
on an anal ogous ground within the meaning of s. 15. In my view, the absence of
evidence of any traits or characteristics analogous to those enumerated in s. 15
which serve to identify those who make up the group of agricultural workersis
fatal to their s. 15 claim.

1. Conclusion

216 | would dismiss the appeal. | would answer the constitutional questions as

follows:

1. Doess. 80 of the Labour Relations and Employment Satute Law Amendment
Act, 1995, S.0. 1995, c. 1, limit the right of agricultural workers

(a) tofreedom of association guaranteed by s. 2(d) of the Canadian Charter
of Rights and Freedoms; or

(b) toequality before and under the law and equal benefit of the law without
discrimination as guaranteed by s. 15 of the Charter?

No.

2. Doess. 3(b) of the Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A,
limit the right of agricultural workers

(a) to freedom of association guaranteed by s. 2(d) of the Charter; or

(b) toequality before and under the law and equal benefit of the law without
discrimination as guaranteed by s. 15 of the Charter?

No.

3. If the answer to any part of questions 1 or 2 is in the affirmative, is the
limitation nevertheless justified under s. 1 of the Charter?
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In view of the answers to questions 1 and 2 there is no need to answer this

guestion.

Appeal allowed with costs, MAJOR J. dissenting.
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