CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT 17/00
JACQUES CHARL HOFFMANN Appdlant
veraus
SOUTH AFRICAN AIRWAY'S Respondent
Heard on ; 18 August 2000
Decidedon  : 28 September 2000

JUDGMENT

NGCOBO J

Introduction

[1] Thisgpped concarnsthe conditutiondity of South African Airways (SAA) practiceof refusng
to employ as cabin atendants people who are living with the Human Immunodeficency Virus (HIV).
Two questionsfal to be answered: fird, is suchapracticeinconsstent with any provison of the Bill of

Rights and second, if o, what isthe gppropriate rdief in this case?

[2] Mr Hoffmann, the gopdlat, is living with HIV. He was refussd employment as a cabin
atendant by SAA becausedf hisHIV podtivedatus Heunsuccessfully chdlenged the condtitutiondity

of therefusd to employ himin the Witwatersrand High Court (the High Court) on various condtitutiond
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grounds. The High Court issued a pogtive catificate and this Court granted him leave to goped

directly to it.*

[3] TheAlDSLaw Project (ALP)? sought, and was granted, leave to be admitted asan amicus
curiae in upport of the goped. In addition, the ALP sought leave to introduce factud and expert
meterid that had been placed before the Labour Court in acasethat dso involved therefusa by SAA
to employ asacabin atendant someone who wias living with HIV.? The additiond materid induded
opinions by various medica experts on the tranamisson, progression and treetment of HIV, aswell as
the aility of people with HIV to be vaccnated againgt ydlow fever. In particular, it induded minutes
reflecting the unanimous view of thesemedicd expearts. Leavetointroducethe additiond materid was
granted subject to any written argument on its admissbility. Neither party objected to the admisson

of the additional materid.

[4  The ALPsubmitted written argument and wasrepresented by Mr Tip, together with Mr Boda

We are indebted to the ALP and counsd for thar assstance in this méatter.

The factual background

In terms of rule 18 of the Constitutional Court Rules.

The ALPisaproject of the Centrefor Applied Legal Studiesat the University of the Witwatersrand. One
of the objects of the ALP isto prevent discrimination against people living with HIV/AIDS.

The additional material wasintroduced in terms of rule 30 of the Constitutional Court Rules. The Labour
Court case wasA v South African Airways (Pty) Ltd, Case J1916/99. The case was settled onthe basis of
payment of damages by SAA to the claimant.
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[5] In September 1996 the gppdlant gpplied for employment asacabin attendant with SAA. He

went through afour-sage selection process comprisng apre-screening interview, psychometric tess
aformd interview and afind screening processinvolving role-play. At theend of the selection process,
the gppdlant, together with deven others, was found to be asuitable candidate for employment. This
decison, however, was subject to apre-employment medica examination, whichinduded ablood test
for HIV/AIDS. Themedicd examinationfound himtobedinicdly fit and thussuitablefor employment.
However, the blood test showed that hewasHIV pogtive. Asareault, the medicd report wasdtered
to read that the gppdlant was “H.1.V. pogtive’ and therefore “unsuiteble’. He was subsequently
informed thet he could not beemployed asacabin attendant inview of hisHIV podtivedaus All this
was common cause.  In the course of his argument, Mr Cohen, who, together with Mr Sheko,
gppeared for SAA, rasad anissue asto whether HIV pogtive satus was the sole reason for refusing
to employ the appdlant. Mr Trengove, who, together with Mr Katz and Ms Camroodien, gopeared

on behdf of the appdlant, submitted thet it was. | dedl with thisissue later in the judgment.*

[6] Thegppdlant chalenged the condtitutiondlity of the refusd to employ him in the High Court,
dlegng that the refusd condituted unfair discrimingtion, and violated his conditutiond right to equdlity,
humen dignity and fair labour practices He sought an order, in mation proceedings, amongst other

things directing SAA to employ him asa cabin atendart.

[7] SAA denied the charge. It assarted that the exdudion of the gppdlant from employment hed

4 See below paras 47-9.



NGCOBO J
been dictated by its employment practice, which required the exdusion from employment as cabin
atendant of dl persons who were HIV pogdtive. SAA judtified this practice on safety, medicd and
operdiond grounds. In particular, SAA sad that itsflight crew hed to befit for world-wide duty. In
the course of their duties they are reguired to fly to ydlow fever endemic countries. To fly to these
countries they must be vaccnaed againg ydlow fever, in accordance with guiddines issued by the
Nationd Department of Hedth. Personswho areHIV poditivemay reect negetively tothisvacaneand
may, therefore, not takeit. If they do not take it, however, they run the risk not only of contracting
ydlow fever, but dso of trangmitting it to others induding passengers. It added that people who are
HIV postive are dso prone to contracting opportunistic diseases® Thereisarisk, therefore, thet they
may contract these diseases and tranamit them to others.  If they are ill with these opportunidic
diseas=s, they will not be able to perform the emergency and safety proceduresthet they are required
to perform in the course of ther duties as cabin atendants. SAA emphagsad that its practice was
directed a detecting dl kinds of disghility thet meke an individud unauitable for employment as flight
crew. Inthisregard, it pointed out thet it had agmilar practice thet exduded from employment ascabin
crew individudswith other disahilities, such asepilepsy, impaired vison and deafness. SAA added theat
the life expectancy of peoplewho areHIV pogtivewastoo short to warrant the cogts of training them.

It o pointed out that other mgor arlines utilised Smilar practices

[8] It must be pointed out immediady that the assertions by SAA were inconagtent with the

medica evidence that was proffered in their support. SAA’smedicd expert, Professor Barry David

Such as chronic diarrhoea and pulmonary tuberculosis.

4
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Schoub, in an afidavit, told the High Court that only those personswhose HIV infection hed reached

the immunosuppress on sage and whose CD4+ count had dropped below 300 cdlls per microlitre of
blood were prone to the medicd, ssfety and operationd hazards asserted.® The assartions made by
SAA, therefore, were nat only not true of dl personswho are HIV pogtive, but they were not true of
the gppdlant. According to SAA’s medica expert, a the time of medicad examination there was
nothing “to indicate thet the infection has reached ether the asymptomatic immunosuppressed date or
the AIDS gage” On the medicd evidence placed before the High Court, therefore, it was not

esteblished that the gopdlant posed the risks asserted. Y et he was exduded from employment.

[9]  The High Court, however, agreed with SAA.” It found that the practice: was “based on
consderations of medicd, ssfety and operationd grounds’;® did not exdude persons with HIV from
employment in dl pogtions within SAA, but only from cabin crew podtions and was “amed a
achieving a worthy and important societd god.™ The High Court noted thet if the employment
practices of SAA were not seen to promote the hedth and safety of its passengers and crew, its
“commercia operation, and therefore the public perception about it, will be serioudy impaired’.’® A
further factor thet it took into congderation was the adlegeation by SAA thet its competitors gpply a

amilar employment palicy. The court reasoned thet if SAA were obliged to employ peoplewith HIV,

Theimmunosuppressed stage is one of the stagesin the progression of the HIV infection. The progress
of HIV isdiscussed in more detail below at para11.

! The judgment of the High Court is reported asHoffmann v South African Airways 2000 (2) SA 628 (W).
At para 26 of the judgment.
9

At para28.

10 At para 28.
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it “would be serioudy disadvantaged as againgt its competitors’. ™ It conduded that “it is an inherent
requirement for aflight attendant, & least for the moment, to be HIV-negative’ and that the practice
did not unfarrly discriminate againgt persons who are HIV postive?? If it did, the court found, such
discriminationwas*judtifisblewithin themeaning of s36 of the Condtitution.™® Intheresult, it dismissed

the gpplication. The present goped isthe sequd.

[10] To put theissueson goped in context, it is necessary to refer to the medicd evidence placed
before this Court by theamicus, for it isthismedicd evidence that dtered the course of argument on
goped. Thisevidence, however, told SAA nothing new. Indeed, it said nothing that SAA’ sexpert did

not dreedy know.

Medical evidence on appeal

[11] Themedicd opinion in this case tdls us the falowing about HIV/AIDS it is a progressive
disease of theimmune system thét is causad by the Human Immunodeficency Virus, or HIV. HIVis
ahumen retrovirusthat affectsessentid white blood cdlls, cdled CD4+ lymphocytes Thesecdlisplay
an essentid part in the proper fundtioning of the human immune sysem. When dl the interdependent
parts of the immune sysem are functioning properly, a human being is ddle to fight off a vaiey of

viruses and bacteria that are commonly present in our daily environment. When the body’ s immune

1 At paras 26-8.

12 At para 29.

13 At para 28. It does not appear from the judgment of the High Court on what basis the practice was found
to be justifiable under section 36 of the Constitution, asthat section is only applicableto alaw of general

application. Thisisdealt with at para41 below.

6
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systembecomes suppressed or dehilitated, these organisms are ableto flourish unimpeded. Professor

Schoub identifies four $agesin the progresson of untrested HIV infection:

@

(0)

Acutestage - thisgagebeginsshortly after infection. During thissagetheinfected individud
experiences flu-like symptoms which lagt for someweeks  The immune sysem during this
dageisdepressed. However, thisisatemporary phase and the immune sysemwill revert to
normdl activity oncetheindividud recoversdinicaly. Thisiscaled thewindow period. During
thiswindow period, individudsmay test negativefor HIV wheninfact they aredready infected
with thevirus

Asymptomatic immunocompetent stage - this falows the acute dage. During this
dage the individud functions completdy normdly, and is unaware of any symptoms of the

infetion. Theinfectionisdinicdly slent and theimmune sysem isnot yet meteridly affected.

Asymptomatic immunosuppressed stage - this occurs when there is a progressive
increase in the amount of virus in the body which has materidly eroded the immune sygem.
At this dage the bodly is ungble to replenish the vast number of CD4+ lymphocytes thet are
Oestroyed by the actively replicating virus. The beginning of this dage is marked by adropin
the CD4+ count to be ow 500 cdlls per micrdlitreof blood. However, itisonly when the count
dropsbdow 350 cdIsper micrdlitreof blood thet anindividua cannot beeffectively vaccineted
agang ydlow fever. Bdow 300 cdls per micralitre of blood, the individua becomes

vulnerddle to secondary infections and needs to take prophylactic antibictics and anti-
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microbids  Although the individud’s immune sysem is now ggnificantly depressed, the
individual may ill be completdly free of symptoms and be unaware of the progress of the
diseesein the body.

(d  AIDS(Acquired Immune Deficiency Syndrome) stage - thisisthe end gage of the
gradud deterioration of theimmune system. Theimmune sysemisso profoundly depleted thet
the individua becomes prone to opportunidic infections that may prove faid because of the

inchility of the body to fight them.

[12]  HIV istranamitted through intimate contact involving the exchange of body fluid. Thus sexud
intercourse, receipt of or exposure to the blood, blood products, semen, tissues or organs of the
infected person or tranamisson from an infected mother to her foetus or suckling child are known
methods by which it can be tranamitted. HIV has never been shown to be tranamitted through intact

skin or casud contact.

[13]  Itwill be convenient & this Sageto refer to the medicd evidence which was placed before us
on gpped by the amicus. The rdevant evidence is contained in the minutes of the medtings of the
medica experts of the parties in the Labour Court case, hdd on 28 April and 8 May 2000 The
minuteof thefirsd meating reflectsthe unanimousview of theseexpatsonthenaureof the HIV diseese,
its progression, trestment and transmission, as well as the ability of people living with HIV to be

vacdnated againg yelow fever. The sole subject of the second mesting waas the exact point a which

14 At these meetings SAA was represented by its expert Professor Schoub, who, as mentioned in para 8

above, also deposed to an affidavit in these proceedingsin the High Court.

8
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HIV paostive personscan nolonger beeffectively vacdnated againgt ydlow fever, and the effectiveness
of Highly Active Antiretrovird Thergpy, which is a combination of drugs, referred to as HAART
trestment. This minute conduded that a person with a CD4+ count bdow 350 cdls per micralitre

could not be vacanated againg ydlow fever. The minute of the first meeting records that:

“1. HIV is a progressive illness characterised by decreasing immunocompetence
over time.
2. HIV is aninfectious disease that requires intimate contact for transmission. By

far the predominant mode of transmissionisviasexua contact. A small number
of medica work-related injuries from needlestick or sharp instruments have
accounted for some cases of HIV transmission. Transmission also occurs
through mother-to-child routes, through transfusion of blood products, and

through needle sharing by intravenous drug users.

3. HIV has never been demonstrated to be transmissible through intact skin or

through casua contact. It isnot a highly transmissible infection.

4, The standard test to diagnose HIV is a screening ELISA test followed by
confirmatory tests. Thereisawindow period of between two to twelve weeks
depending on the tests used, within which an HIV-positive individua will test
negative.

5. Predicting an individual’s risk of developing AIDS can be done accurately by

assessing the immune function and the level of HIV burden.

6. Immune function is determined by measuring a particular immune cdll count in
the blood, which is accepted as a marker. This is the CD4+ lymphocyte cell,
which is attacked and destroyed by HIV. The CD4+ count is used to assessthe

risk of various opportunistic diseases.

7. The level of HIV replication is assessed by quantifying the amount of HIV
genetic materia in the blood (HIV-1 RNA). This measurement is usually
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referred to as the individua’ s viral load.

8. The vira load and the CD4+ lymphocyte count are now routinely used in patient

management.

9. During the asymptomatic phase, HIV infected individuds are able to maintain
productive livesand can remain gainfully and productively employed, particularly
if they are properly treated with antiretrovirals and prophylactic antibiotics
gppropriate to their condition.

10. The natura progression of HIV has been dramatically altered in consequence
of recent advances in the available medication. There are now combinations of
drugs that are capable of completely suppressing the replication of the virus
within an HIV+ individual. This combination of drugs has been described as
Highly Active Antiretroviral Therapy or HAART. They are available in South

Africaand are increasingly accessible.

11 With successful HAART treatment, the individua’s immune system recovers,
together with a very marked improvement in the CD4+ lymphocyte count. A

significant improvement in survival rates and life expectancy results.”

[14] Inregard to the ability of people with HIV to perform employment duties, and in particular the

work of acabin atendant, the minute records that:

“12.  Withthe advent of [HAART] treatment, individual s are capable of living normal
lives and they can perform any employment tasks for which they are otherwise
qudified.

13. The reasons for testing employees and potential employees for any medical

condition are in generd:

1 to see whether they are fit for the inherent requirements of the job;

10
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to protect them from hazards inherent in the job;
to protect others (clients, third parties etc) from hazards;

to promote and maintain the health of employees.

Within thisframework, as applied to the circumstances of a cabin crew member:

the inherent requirements of a cabin crew attendant’ s position are such
that an asymptomatic HIV-positive person could perform the work

competently;

the hazards to the immunocompetent employee inherent in the job of
cabin crew attendant can be reasonably managed by counselling,
monitoring, vaccination and the adminigtration of appropriate antibiotic

prophylaxisif required;

the hazards to the clients and third parties arising from a cabin crew
attendant being an asymptomatic HIV-podtive individud are
inconsequential and, insofar as it may ever be necessary, well-
established universal precautions can be utilised.

There is no well-founded medical support for a policy that ALL persons who

are HIV positive are unable to be vaccinated for yellow fever. Whether or not

aparticular individual should receive such vaccination should be assessed on the

basis of a proper clinical examination of that individua, having regard to inter

alia the individud’s CD4 count.

Thus, wherean HIV-positive individual isasymptomatic and immunocompetent,
he or she will in the absence of any other impediment be able both:

to meet the performance requirements of the job; and

to receive agppropriate vaccination as required for the job.

On medical grounds alone, excluson of an HIV-pogtive individua from

employment solely on the basis of HIV positivity cannot be justified.”

(Emphagisin the origind)

11
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[15] Onthe medicd evidence, an asymptomatic HIV paostive person can perform the work of a
cabin attendant competently. Any hezards to which an immunocompetent cabin attendant may be
exposad can be managed by counsdling, monitoring, vacdnaion and the adminidration of the
gopropriate antibiotic prophylaxisif necessary. Smilarly, therisksto passengersand other third parties
aridng from an asymptomatic HIV pogtive cabin crew member are therefore inconssquentid and, if
necessary, well-established universd precautions can be utilised. In terms of Professor Schoub's
afidavit, even immunosuppressed persons are not prone to opportunidic infections and may be

vacdnated againg ydlow fever aslong astheir CD4+ count remains above acartan leve.

The issues on appeal

[16] Confronted by the consensus among medicd experts, induding its own expert, on the neture
of the HIV diseass, itstranamisson, progresson, tracking its progresson and trestment, aswedl asthe
ability of HIV postive personsto be vaccinated againg yellow fever, SAA now concedesthat: (a) its
employment practice of refusing to employ people as cabin atendants because they arelivingwith HIV
cannot bejudtified on medicd groundsand (b) therefore, itsrefusd to consder employing the gppdlant

because he wasliving with HIV was unfair.

[17] Despitethese concessons it isthe duty of this Court to determine whether any condtitutional

12
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rights of the gopdlant werevidlated by SAA, and if 0, the gppropriate rdief towhich the gppdlant is

entitled.

[18] Beforeturning to these quedions it is necessary to digpose a once of one metter. We were
invited to express an opinion on SAA’s policy of tesing gpplicants for employment for HIV/AIDS
datus, and thereefter of refusng employment if the infection has progressad to such a sage thet the
person has become unsuitable for employment as a cabin atendant.  This policy, we were told,
represents SAA’ strue palicy, but inthe case of the gppd lant wasincorrectly gpplied. It wasdesrable
for this Court to express such opinion, we were further told, in order to give guidance to the Labour

Court, acourt thet has a gatutory duty to address issues rdating to testing to determine suitability for

employmeant.’®

[19] Thisinvitation must be dedined because the palicy that isnow being urged on goped wasnot

inissuein the High Court. That palicy, therefore, cannot bein issue on goped.

[20] Thereisafurther condderation that militates agang this Court meking any decison on the
palicy put forward by SAA. The quedtion of testing in order to determine suitahility for employment

Isametter thet is now governed by section 7(2), read with section 50(4), of the Employment Equity

B In terms of section 7(2), read with section 50(4), of the Employment Equity Act, 55 of 1998.

13
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Act®® Inmy view, thereis much to be sad for the view that where amatter is reguired by statute to
be dedlt with by a spedidigt tribund, it is thet tribund that must ded with such a mdter in the firgt
ingance. The Labour Court is a gpedidid tribund that has a Satutory duty to ded with labour and
employment issues. Because of this expertise, the legidature has congdered it gopropriate to give it
jurisdictionto ded with testingin order to determine suitability for employment. Itisthereforethat court

which, in thefirs indance, should dedl with issues rating to testing in the context of employment.

[21] | now turnto consder whether any condiitutiond rights have been violated by the refusd to
employ thegppdlant asacabin atendant. Thegppdlant alegesthat hisrightsto equeity, humandignity

and fair labour practices have been violated.

Theright to equality

[22] The rdevant provisons of the equdity dause contained in section 9 of the Condtitution,

provide:

“(1) Everyone is equa before the law and has the right to equd protection and
benefit of the law.

16 Act 55 of 1998. Section 7 cameinto effect on 9 August 1999.

14
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3 The state may not unfairly discriminate directly or indirectly against anyone on
one or more grounds, including race, gender, sex, pregnancy, marita status,
ethnic or socid origin, colour, sexud orientation, age, disability, religion,

conscience, belief, culture, language and birth.

5 Discrimination on one or more of the grounds listed in subsection (3) is unfair

unlessit is established that the discrimination is fair.”

Transnet is a gatutory body, under the control of the state, which has public powers and

peforms public functionsin the public interes.!” 1t was common causethat SAA isabusnessunit of

Trangnet. Assuch, itisan organ of sate and isbound by the provisons of the Bill of Rightsin terms

of saction 8(1), reed with section 239, of the Conditution. It is, therefore, expresdy prohibited from

disximineting unfairly.®

[24]

This Court hasprevioudy dedlt with chdlengesto Satutory provisonsand government conduct

17

18

Transnet Limited hasitsorigin in the South African Railways and Harbours Administration, which was
administered by the state under the Railway Board Act, 73 of 1962. In terms of section 2(1) of the South
African Transport Services Act, 65 of 1981 the South African Railways and Harbours Administration was
renamed the South African Transport Services. Intermsof section 3(1), it was not aseparate legal person,
but a commercial enterprise of the state. It was empowered, in terms of section 2(2)(a), amongst other
things, to “control, manage, maintain and exploit . . . air services (under thetitle * South African Airways

orany titleinthe Minister’ sdiscretion)”. Pursuant to sections2(1) and 3(2) of the Legal Successiontothe
South African Transport ServicesAct, 9 of 1989 Transnet wasincorporated as apublic company, and took
transfer of the whole of the commercial enterprise of the South African Transport Services. SAA isa
business unit within Transnet, established in terms of section 32(1)(b) of that Act. Intermsof section 2(2),

the state is the only member and shareholder of Transnet. Section 15 requiresit to providecertain services
in the public interest. Its services must be performed in accordance with the provisions of schedule 1 to
the Act.

In terms of section 9(3) of the Constitution.

15
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dleged toinfringetheright to equdity. Itsgpproachto such matersinvolvesthreebasc enquiries firg,
whether the provison under atack makes a differentiation that bears a rationd connection to a
legitimete government purpose®  If the differentiation bears no such rationd connection, thereis a
violation of section 9(1). If it bearssuch arationa connection, the second enquiiry arises. That enquiry
iIswhether the differentiation amountsto unfair discriminetion. I the differentiation does not amount to
ufar discrimingtion, the enquiry ends there and there is no violaion of section 9(3). If the
disrimination is found to be unfair, thiswill trigger thethird enquiry, namdy, whether it can bejudtified
under the limitations provison. Whether the third Sage, however, ariseswill further be dependent on

whether the measure complained of is contained in alaw of generd gpplication.

[25] Mr Trengove sought to goply thisandyssto SAA’semployment practicein the present case.
He contended that the practice was irrationd because: firg, it disqudified from employment as cabin
atendants dl people who are HIV positive, yet objective medica evidence shows thet not dl such
people are unsuitable for employment as cabin atendants, second, the policy exdudes prospective
cabin atendantswho are HIV positive but does not exdude exising cabin attendantswho arelikewise

HIV paostive, yet theexiding cabin atendantswho are HIV positivewould posethe same hedth, sfety

1’ Thethree stages were was set out concisely inHarksen v Lane NO and Others 1998 (1) SA 300 (CC); 1997
(12) BCLR 1489 (CC) at para 53. In Jooste v Score Supermarket Trading (Pty) Ltd (Minister of Labour
Intervening) 1999 (2) SA 1 (CC); 1999 (2) BCLR 139 (CC) at para 17, the Court noted that the only purpose
of the first stage of the test was “an inquiry into whether the differentiation is arbitrary or irrational, or
manifests naked preference . . .”. In National Coalition for Gay and Lesbian Equality and Another v
Minister of Justice and Others 1999 (1) SA 6 (CC); 1998 (12) BCLR 1517 (CC) at para 18, the Court held that
the rationality test does not inevitably precede the unfair discrimination test, and that the “rational
connection inquiry would be clearly unnecessary in acase in which a court holds that the discrimination
isunfair and unjustifiable.”

16
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and operationd hazards asserted by SAA asthebagasonwhichit wasjudtifiableto discriminate againgt

goplicants for employment who are HIV pogtive

[26] Intheview | take of the unfairess of the discrimingtion involved here, it is not necessary to
embark upon theraiondity enquiry or to reach any firm condusion on whether it gppliesto the conduct

of dl organs of date, or whether the practice in issue in this case was irrationd.

[27] At the heart of the prohibition of unfair discrimingtion is the recognition that under our
Condgtitution dl humanbeings, regardiess of their position in society, must be accorded equd dignity. 2
That dignity is impaired when a person is unfarly discriminaed againg.  The determining factor
regarding the unfaimess of the discrimination is its impact on the person discriminated againgt.?
Rdevant consderationsin this regard indude the pogition of the victim of the discrimination in sodety,
the purpose sought to be achieved by the discrimination, the extent to which the rights or interests of

the victim of the discrimination have been afected, and whether the discrimination has impaired the

humen dignity of the vidim. %
20 President of the Republic of South Africaand Another v Hugo 1997 (4) SA 1 (CC); 1997 (6) BCLR 708 (CC)
at para4l.

21 Harksen v Lane, aboven 19, at para 50.

22 Ibid, para51.

17
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[28] ThegppdlatislivingwithHIV. Peoplewho arelivingwith HIV condituteaminority. Sodety
hes responded to therr plight with intense prudice” They have been subjected to systemic
dissdvantage and discrimination.®* They have been stigmatised and margindised. Asthe present case
demondrates, they have been denied employment because of their HIV pogtive satus without regard
to thar ability to perform the duties of the pogtion from which they have been exduded. Sodety’s
response to them has forced many of them nat to reved their HIV dausfor feer of prgudice. Thisin
turn has deprived them of the hdp they would otherwise have recaived.  People who are living with
HIV/AIDS are one of the mogt vulnerable groupsin our sodety. Notwithsanding the availability of
compdling medical evidence as to how this disease is trangmitted, the prgudices and Sereotypes
agang HIV postive peopledill perad. Inview of theprevaling prgudiceagang HIV postivepeople,
any discrimination againg them can, to my mind, beinterpreted asafreshingance of gigmatisation and
| condder thisto be an assault on thar dignity. Theimpect of discrimination on HIV postive people
Isdevadaing. Itiseven moresowhenit occursinthe context of employment. It deniesthem theright

toean aliving. For thisresson, they enjoy specid protection in our law.?

2 Ngwena“HIV IntheWorkplace: Protecting Rightsto Equality and Privacy” (1999) 15SA Journal of Human

Rights 513 at 514.

24 See section 34 of the Promotion of Equality and Prevention of Unfair Discrimination Act, 2000, 4 of 2000.
% Section 6(1) of the Employment Equity Act, which section came into effect on 9 August 1999, specifically
mentions HIV status as a prohibited ground of unfair discrimination; section 7(2) prohibits the testing of
an employee for HIV status unless the Labour Court, acting under section 50(4), determines that such
testing isjustifiable. Section 34(1) of the Promotion of Equality and Prevention of Unfair Discrimination
Act, 2000, 4 of 2000, which section came into effect on 1 September 2000, requires the Minister of Justice
and Constitutional Development to give special consideration to the inclusion of, amongst other things,
HIV/AIDSas aprohibited ground of discrimination; the scheduleto that Act lists, aspart of anillustrative
list of unfair practicesin theinsurance services, “unfairly disadvantaging a person or persons, including
unfairly and unreasonably refusing to grant services, to personssolely on thebasisof HIV/AIDS status’.
The National Department of Education has, in terms of section 3(4) of the National Education Policy Act,
27 of 1996, issued a national policy on HIV/AIDS which, amongst other things, prohibits unfair
discrimination against learners, studentsand educatorswith HIV/AIDS. TheNational Department of Health

18
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[29] There canbenodoubt that SAA discriminated againg the gppd lant because of hisHIV datus
Nether the purpose of the discrimination nor the objective medica evidence judifies such

discrimingion.

[30] SAA refused to employ the gppdlant saying that he was unfit for world-wide duty because of
hisHIV gaus But, on its own medicd evidence, not dl personsliving with HIV cannot bevaccnated
agang ydlow fever, or are prone to contracting infectious diseases - it is only those persons whose
infectionhasreached the age of immunosuppress on, and whose CD4+ count has dropped b ow 350
cdls per micrdlitre of blood® Therefore, the consderations that dictated its practice as advanced in
the High Court did not gpply todl personswho arelivingwith HIV. Itspractice, therefore, judged and
treated dl persons who are living with HIV on the same basis. It judged dl of them to be unfit for
employment as cabin atendants on the bad's of assumptionsthat aretrue only for anidentifigble group
of peoplewho arelivingwith HIV. On SAA’s own evidence, the gopdlant could have been at the
asymptomatic stage of infection. Y et, because the gppdlant happened to have been HIV postive, he

was automaticaly exduded from employment as a cabin atendant.

has, intermsof the National Policy for Health Act, 116 of 1990, issued anational policy ontesting for HIV.
The Medical Schemes Act, 131 of 1998 obliges all medical schemesto provide at |east aminimum cover for
HIV positive persons. Finally, adraft code of good practice on key aspects of HIV/AIDS and employment
issued under the Employment Equity Act has been published for public comment. Thisdraft code has, as
one of its goals, the elimination of unfair discrimination in the workplace based on HIV status.

2 See above para 11(c).
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[31] A further point must be made here. The conduct of SAA towards cabin attendants who are
dready initsemploy isirrecondilablewith thestated purpose of itspractice®” SAA doesnot test those
dready employed ascabin atendantsfor HIV/AIDS. They may continuetowork despitetheinfection,
and regardless of the Sage of infection. Yet they may pose the same hedith, safety and operationd
hezards as progpective cabin attendants. Apart from this, the practice aso pays no dtention to the
window period. |f aperson happensto undergo ablood test during thewindow period, the person can
secure employment. But if the same person undergoesthe test outsde of thisperiod, he or shewill not

be employed.

[32] The fact that some people who are HIV postive may, under certain crcumstances, be
unaLitable for employment as cabin attendants does not jutify the exdusion from employment ascabin
atendantsof all people who are living with HIV. Were thisto be the case, people who are HIV
pogtive would never have the opportunity to have ther medica condition evduated in the light of
current medica knowledge for a determination to be made as to whether they are suiteble for
employment as cabin atendants. On the contrary, they would be vulnerable to discrimination on the
bass of prgjudice and unfounded assumptions - precisdy the type of injury our Condtitution seeksto

prevent. Thisis manifesly unfar. Mr Cohen properly conceded thet this was 0.

21 | accept, of course, that the obligations of an employer towards existing employees may be greater thanits

obligations towards prospective employees.
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[33] The High Court found that the commerdd operation of SAA, and therefore the public
perception about it, would be undermined if the employment practices of SAA did not promote the
hedth and safety of the crew and passengers. In addition, the High Court took into account thet the
ability of SAA to compete in the arline industry would be undermined “if it were obliged to gppoint
HIV-infected individuds asflight-deck crew members”?® Thiswas goparently based onthedlegation
by SAA tha other arlineshave asmilar palicy. It isthese congderaions that led the High Court to
conclude that HIV negative satuswas, & leest for the moment, an inherent requirement for the job of

cabin atendant and thet therefore the gppdlant had not been unfarly discriminated againg.

[34] Legitimate commercid requirements are, of course, animportant consderation in determining
whether toemploy anindividud. However, we must guard againg alowing serectyping and prejudice
to cregp in under the guise of commercid interests. The gredter interests of sodiety require the
recognition of the inherent dignity of every human beng, and the dimination of dl forms of
discrimination. Our Condtitution protects the wesk, the margindised, the socidly outcadt, and the
vidims of prejudice and sereotyping. 1tisonly when these groups are protected thet we can be secure

thet our own rights are protected.®

28 Aboven 7, at para 28.

29 Sv Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC) at para 88.
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[35] Theneed to promote the hedlth and safety of passengersand crew isimportant. Soisthefact
that if SAA isnot percaived to be promoating the hedth and sefety of its passengersand crew thismay
undermine the public percgption of it. Y et the devadtating effectsof HIV infection and the widespread
lack of knowledge about it have produced a degp anxiety and condderable hyseria Fear and
ignorance can never judify the denid to dl peoplewho areHIV postiveof thefundamentd right to be
judged ontheir merits. Our trestment of peoplewho areHIV positive must be basad on reasoned and
medicaly sound judgments. They must be protected againgt prejudice and Serectyping. We must
combet erroneous, but neverthe ess prevaent, percgptionsabout HIV. Thefact that Some peoplewho
are HIV pogtive may, under cartain drcumdances, be unsuitable for employment as cabin attendants

does nat judify a blanket exduson from the postion of cabin atendant of dl people who are HIV

postive.

[36] The conditutiond right of the gopdlant not to be unfairly discriminated againg cannot be
determined by ill-informed public perception of persons with HIV. Nor can it be dictated by the

policies of other arlines not subject to our Conditution.

[37] Prgudice can never judify unfar discrimingtion.  This country has recently emerged from

inditutionalised prgudice. Our law reports are replete with cases in which prgudice was taken into
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consideraion in denying the rights that we now take for granted.* Our condtitutiond democracy hes

ushered inanew era- it is an era characterised by repect for humen dignity for al human bangs. In

this era, prgudice and gereotyping haveno place. Indead, if asanaion weareto achievethegod of

equdlity that we have faghioned in our Condiitution we must never tolerate prgudice, ather directly or

indirectly. SAA, as a date organ that has a condtitutiond duty to uphold the Conditution, may not

avoid its condtitutiona duty by bowing to prgudice and Sereotyping.

For example, in Moller v Keimoes School Committee 1911 AD 635, a case involving a challenge to
segregation in public schools following an objection by a group of white parentsto their children having
to attend the same school as black children, de Villiers CJ, at 643-4, declined to ignore colour
“prepossessions, or . . . prejudices’ in construing a statute. Relying on such prejudice, he found that a
white parent would not have been “a consenting party to an Act by which European parents could be
compelled to send their children to a school which children of mixed origin can also be compelled to
attend”. In Minister of Posts and Telegraphs v Rasool 1934 AD 167, a case involving a challenge to
segregation of counters at apost office following an objection by agroup of whitesto being served at the
same counter aslndians, Stratford ACJ, at 175, held that “ adivision of thecommunity ondifferencesof race
or language for the purpose of postal service seems, prima facie, to be sensible and make for the
convenience and comfort of the public asawhole, since appropriate official s conversant with the customs,
requirements and language of each section will conceivably serve the respective sections’. InWilliams
& Adendorff v Johannesburg Municipality 1915 TPD 106, a case involving a challenge to segregation in
the use of tramcars, while the majority found that segregation was unlawful because it was unauthorised
by the empowering statute, Bristowe Jheld, at 122, that regard might “ be properly paid to the feelingsand
the sensitiveness, even to the prejudices and foibles of the general body of reasonable citizens’ in
determining whether segregation was lawful. Bristowe J held further that, having regard to “the existing
state of public feeling the segregation of natives, even though not coming within bye-law 12, may be
essential to an efficient tramway system.” Curlewis J, also dissenting, held, at 128, that “apart from dress
and behaviour itispossiblethat it may be established that the use, for instance, by natives of the ordinary
tramcars would be so distasteful and revolting to the rest of the community that the council asacommon
carrierwould bejustifiedinrefusing to carry them as passengersin the same carsas Europeans’. The State
v Xhego and Others 83 Prentice Hall H76 concerned the admissibility of confessions. Some ten African
accused challenged confessions made by them on the grounds that they had been induced by threats or
force on the part of the police. Rejecting the evidence of the accused, van der Riet AJP observed, at 197,
that “[h]ad the evidence been given by Europeans, it might well have prevailed against the single evidence
of warrant officer de Beer” because there were many other policemen who were allegedly involved in the
assault but who gave no evidence to contradict the accused. The evidence of the accused was rejected,
however, because “the native, in giving evidence, is so prone to exaggeration that it is often impossible
to distinguish the truth from fiction.” The Court also noted that there were other factorswhich “militated
strongly against the acceptance of the all egations of the accused, again resulting largely from theinherent
foolishness of the Bantu character”. Inlncor porated Law Society v\Wookey 1912 AD 623, acaseinvolving
an application by a woman to be admitted as an attorney, even though the statute in question did not
expressly exclude women from practising as attorneys, relying upon the history of the profession, namely
that it is a profession which has always been practised by men, the Court found that the word “ person”
should be construed to refer to men only, to the exclusion of women.
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[38] PeoplewhoaelivingwithHIV must betrested with compasson and underdanding. Wemust
show ubuntu towardsthem.®* They must not be condemned to “economic deeth” by the denid of
equd opportunity in employment. Thisis particularly true in our country, where the incidence of HIV
infection is said to be digurbingly high. The remarks mede by Tipnis Jin MX of Bombay Indian

Inhabitant v M/s ZY and another* are gppodtein this context:

“In our opinion, the State and public Corporations like respondent No. 1 cannot take a
ruthless and inhuman stand that they will not employ a person unless they are satisfied
that the person will serve during the entire span of service from the employment till
superannuation. As is evident from the materia to which we have made a detailed
reference in the earlier part of this judgment, the most important thing in respect of
persons infected with HIV is the requirement of community support, economic support
and non-discrimination of such person. Thisisalso necessary for prevention and control
of thisterrible disease. Taking into consideration the widespread and present threat of
this disease in the world in general and this country in particular, the State cannot be
permitted to condemn the victims of HIV infection, many of whom may be truly
unfortunate, to certain economic death. It is not in the genera public interest and is
impermissible under the Constitution. The interests of the HIV positive persons, the
interests of the employer and the interests of the society will have to be balanced in such

acase.”

s Ubuntu is the recognition of human worth and respect for the dignity of every person. See also the

comments of Langa J, Mahomed J and Mokgoro Jin Sv Makwanyane, above n 29, at paras 224, 263 and
308 respectively.
%2 AIR 1997 (Bombay) 406 at 431.
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[39] Aspoainted out earlier, on the medicd evidence not dl people who are living with HIV are
usuitable for employment as cabin attendants® It is only those people whose CD4+ count hes
dropped below a certain levd who may become unsuitablefor employment. It fallowsthat thefinding
of the High Court that HIV negative gatus is an inherent requirement “a leadt for the moment” for a

cabin atendant is not borne out by the medica evidence on record.

[40] Havingregard to dl these condderations, the denid of employment to the gopelant because
hewaslivingwith HIV impaired hisdignity and condtituted unfair discrimination. Thiscondusionmakes
it unnecessary to condder whether the gppdlant was discriminated againgt on a listed ground of
dishility, asset out in section 9(3) of the Conditution, as Mr Trengove contended or whether people

who areliving with HIV ought nat to be regarded as having adisability, as contended by theami cus.

[41] | condude, therefore, thet the refusal by SAA to employ the gopdlant as a cabin atendant
because hewasHIV podtive violated hisright to equdity guaranteed by section 9 of the Condtitution.
Thethird enquiry, namdy whether this violation wasjudtified, doesnot arise. Weare not dedling here
with a lav of generd goplication.*  This condusion makes it unnecessary to consider the other

condtitutiond atacks based on human dignity and fair labour practices. It now remainsto condder the

3 Above para 15.

34 See August and Another v Electoral Commissionand Others 1999 (3) SA 1 (CC); 1999 (4) BCLR 363 (CC)
at para23.
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remedy to which the gppdlant is entitled.

Remedy

[42] Section 38 of the Condtitution provides that where aright contained in the Bill of Rights hes
beeninfringed, “the court may grant gopropriaerdief”. Inthecontext of our Conditution, “ gppropriate
rdief” must be congrued purposivey, and inthelight of section 172(1)(b), which empowersthe Court,
in condlitutiond matters, to make“any order that isjust and equitable™® Thus construed, appropriate
rdief must befar and just in the circumsdtances of the particular case. Indeed, it can hardly be said thet
rdief that isunfar or unjustisgppropriate AsAckermann Jremarked, inthe context of acomparable
provisonin theinterim Condiitution, “[i]t can hardly be argued, in my view, thet rdief which was unjust
to others could, where ather avallable rdief medting the complainant’s neads did not suffer from this
defect, be dassified as appropriate™’ Appropriateness, therefore, in the context of our Condtitution,

imports the dements of judtice and fairmess

® National Coalition for Gay and Leshian Equality and Othersv Minister of Home Affairsand Others2000

(2) SA 1(CC); 2000 (1) BCLR 39 (CC) at para65. Interms of section 7(4) of theinterim Constitution, where

the rights contained in Chapter 3 were infringed, persons referred to in paragraph (b) of section 7(4) were

entitled to apply to Court “for appropriate relief.”
% In Re Kodellas et al and Saskatchewan Human Rights Commission et al; Attorney-General of
Saskatchewan, Intervenor (1989) 60 DL R (4th) 143, 187, Vancise JA said: “ A just remedy must of necessity
be appropriate, but an appropriate remedy may not be fair or equitable in the circumstances.” This
statement must be understood in the context of section 24(1) of the Canadian Charter, which providesthat
anyone whose rights, guaranteed in the Charter, have been infringed may apply to court “to obtain such
remedy as the court considers appropriate and just in the circumstances.” The Canadian Constitution,
therefore, makes a distinction between “ appropriateness’ and “justness’. Our Constitution does not.

37 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC) & para 38.
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[43] Farness requires a condderation of the interests of dl those who might be affected by the
order. Inthe context of employment, thiswill require a condderation nat only of the interests of the
prospective employee but dso the interests of the employer. In other cases the interests of the
community may have to be taken into consideration.®®  In the context of unfar discrimingtion, the
interets of the community lie in the recognition of the inherent dignity of every humen baing and the
diminationof dl formsof discrimination. Thisagpect of theinterests of the community can be gethered

from the preamble to the Condtitution in which the people of this country dedared:

“We, the people of South Africa,

Recognise the injustices of our past;

We therefore, through our fredly eected representatives, adopt this Congtitution as the

supreme law of the Republic so asto —

Heal the divisions of the past and establish a society based on democratic values,

socid justice and fundamental human rights. . .”

[44] Thisprodamationfindsexpressoninthefounding provisonsof the Conditution, whichindude

“humen dignity, the achievement of equidity and the advancement of humen rights and freedoms™*°

38 Id.

9 In Fose, above n 37, Ackermann Jsaid, at para 38, that in determining the appropriate relief under section

7(4) of theinterim Constitution, “theinterests of both the complainant and society asawhol e ought, asfar
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[45] Thedeaterminaion of gopropriaterdief, therefore, cdlsfor thebadancing of thevariousinterests
that might be affected by the remedy. The bdandng process must a least be guided by the objective,
firg, to address the wrong occasoned by the infringement of the condtitutiond right; second, to deter
future violations; third, to make an order that can be complied with; and fourth, of farnessto dl those
who might be affected by the rdief. Invariably, the neture of the right infringed and the neture of the
infringement will provide guidance as to the gppropriate rdief in the particular case. Therefore, in
determining gopropriaterdief, “wemud carefully andysethe nature of [the] condtitutiond infringemert,

and drike effectivey a its source™°

[46] Withthesecondderationsinmind, | now turnto condder the gppropriaterdief inthiscase. The
infringement involved here conggs of therefusd to employ the gopdlant becausehewas HIV postive
Therdief to which the gppdlant is entitled depends, in thefirgt place, on whether he would have been

employed as acabin atendant but for hisHIV postive datus. Itisto that question thet | now turn.

(a) Would the appellant have been employed but for the unfair discrimination?

[47] It iscommon cause tha the gopdlant was refused employment because of hisHIV postive

as possible, to be served.”

40 Fose, above n 37, at para 96 per Kriegler J.

28



NGCOBO J
daus. This much was conceded both in the written argument of SAA and in the course of ord

agument by Mr Cohen. Mr Cohen neverthdess contended thet it had not been shown thet the
gppdlant would necessaxily have been employed but for hisHIV postivesatus. The contention being
advanced hereis that it has not been shown that the appellant has been denied employment soldy
because of hisHIV daus. This contention rests on the assumption thet therewerefewer than twelve
pogts for which the twelve individuals, induding the gppelant, hed been identified as suitable. 1t was
submitted that there was, therefore, no guarantee that the gppdlant would have been one of the

individudsto fill the available podts

[48] Thefdlacy of thiscontention liesinitspremise It hasnever been SAA’scasethat therewere
fewer thantwevevecant podsa thetimethetweveindividudswere sHected for employment, nor was
thereany suggestion that theindividua swho were sdected il had to go through some further sdection
processto determinewho amongd themweretofill theavailablepods. Had thisbeenitscase itwould
have been an easy maiter for SAA to have said 0. Far from saying 0, SAA admiitted the dlegetion
that the gppdlant was sdlected “as one of tweve flight atendants to be employed out of one hundred
and saventy three gpplicants’, and that his sdlection was subject to a pre-employment medical
examination, which induded ates for HIV. SAA knew that the case it had to meet in the event that
it was unsucoessful on the merits was why the gppdlant should not be employed. Thiswasthe main

relief sought by the gppdlant. The contertion mug, therefore, fall.
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[49] Itiscommon cause thet the gopdlant successully completed the find screening Stage, having
been found suitable for employment throughout the sdlection process. As aready mentioned,* when
the blood test of the gppdlant indicated that hewasinfected with the HIV virus, themedicd report was
dtered to indicate that he was unauitable for employment as a cabin attendant. 1t follows that what
stood between the gppdlant and employment as acabin attendant was hisHIV pogtive datus. | am
therefore satified that the gppd lant was denied employment asa cabin attendant soldly because of his
HIV pogtivedaus It folowstha the infringement involved here consstsin therefusa to employ the
gopdlant soldy because hewasHIV podtive. It now remansto congder how to redress thiswrong.

Mr Trengove contended thet indtatement was the gppropriate reief.

(b) Isinstatement the appropriate relief?

[50] Anorder of indatement, which reguiresan employer toemploy anemployee, isabascdement
of the gppropriate relief in the case of a progpective employee who is denied employment for reesons
dedared impermissble by the Condtitution. It Srikeseffectively at the source of unfair discrimination.
It isan expresson of the generd rule that where a wrong has been committed, the aggrieved person
should, asagenerd matter, and asfar asispossble, be placed in the same position the person would
have been but for the wrong suffered.  In proscribing unfair discrimination, the Condiitution not only
seeks to prevent unfar discrimination, but dso to dimingte the effects thereof.  In the context of

employment, the attainment of thet objective rests not only upon the dimination of the discriminetory

4 Above para5.
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employment practice, but dso requiresthat the person who has suffered awrong asaresult of unlawful
discrimination be, asfar as possble, restored to the pogtion in which he or she would have been but

for the unfar discrimingion.

[51] The nead to diminate unfair discrimination does not aise only from Chapter 2 of our
Condiitution. It dso arisss out of internationd obligation.*> South Africa hes ratified arange of anti-
discrimination Conventions, induding the African Charter on Human and Peoples’ Rights®®  In the
preamble to the African Charter, member datesundertake, amongs other things, to dismantledl forms
of discrimingtion. Artide 2 prohibits discrimination of any kind. In terms of Artidle 1, member dates
have an obligation to give effect to the rights and fresdoms enghrined in the Charter. Inthe context of
employment, the ILO Conventtion 111, Discrimination (Employment and Occupation) Convention,
1958 proscribes discrimination thet has the effect of nullifying or impairing equaity of opportunity or
trestment in employment or occupation. In terms of Artide 2, member dates have an abligation to
pursue nationd policies thet are designed to promote equiity of opportunity and trestment in thefidd

of employment, with a view to diminating any discrimination.  Apart from these Conventions it is

42 In terms of section 231(2) of the Constitution, an international agreement is binding on the Republic of

South Africaonceit has been ratified.
4 South Africa has ratified the following Conventions dealing with discrimination: The African Charter on
Human and Peoples’ Rights, 1981; the Convention on the Elimination of All Forms of Discrimination
Against Women, 1979; the International Covenant on Civil and Political Rights, 1966; the International
Convention on the Elimination of All Forms of Racial Discrimination, 1966; and ILO Convention 111,
Discrimination (Employment and Occupation) Convention, 1958.

South Africa has signed, but not ratified, the Convention on the Political Rights of Women, 1953 and the
International Covenant on Economic, Social and Cultural Rights, 1966.
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noteworthy that item 4 of the SADC Code of Conduct on HIV/AIDS and Employment,* formdly

adopted by the SADC Coundl of Minigersin September 1997, laysdown thet HIV gatus* should not
be afactor in job Satus, promoation or trander.” 1t dso discourages pre-employment testing for HIV

and reguires that there should be no compulsory workplace testing for HIV.

[52] Where aperson has been wrongfully denied employment, the fullest redress obtaingble is
indatement.”® Insatement sarvesanimportant condtitutiond objective. It redressesthewrong suffered,
and thusdiminatestheeffect of theunfair discriminaion. It ssndsamessagethat under our Condtitution
discrimination will not be tolerated and thus ensures future compliance. In the end, it vindicates the
Condtitution and enhances our fath init. 1t restores the humean dignity of the person who has been
discrimineted againg, achievesequdity of employment opportunitiesand removesthe barriersthat have
operated inthe past infavour of certain groups, and in the process advances human rightsand fresdoms

for dl. All these are founding vauesin our Condtitution.

In terms of the Code of Conduct on HIV/AIDS and Employment in the Southern African Development
Community (SADC), 1997.
4 In the context of an employee who is unfairly dismissed, Nicholas AJA expressed the rule as follows:
“Where an employee is unfairly dismissed he suffers a wrong. Fairness and justice
require that such wrong should be redressed. The [Labour Relations Act, 28 of 1956]
provides that the redress may consist of reinstatement, compensation or otherwise. The
fullest redress obtainable is provided by the restoration of the status quo ante. It
followsthat it isincumbent on the Court when deciding what remedy is appropriate to
consider whether, in the light of all the proved circumstances, thereis reason to refuse
reinstatement.”
National Union of Metalworkers of South Africa and Othersv Henred Fruehauf Trailers (Pty) Ltd 1995
(4) SA 456 (A) at 4621-463A. Intermsof section 193(2) of the 1995 Labour Relations Act (Act 66 of 1995),
reinstatement is the primary remedy for adismissal that is substantively unfair.
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[53] In thee drocumdances, indatement should be denied only in drcumdances where
condderations of farness and judtice, for example, dictate othewise. There may wel be other
congderdtions too thet makeingatement ingppropriate, such aswhereit would not be practicd to give

efecttoit.

[54] Here, there wasno suggestion thet it would ether be unfair or unjust were SAA to be ordered
to employ the gppdlant asacabin atendant. Nor wasit suggested thet it would not be practicd to do
0. On the contrary, Mr Cohen assured usthat it would not beimpractica to employ the gopdlant as
a cabin atendant. Nor does the medicd condition of the gppdlant render him unsuitable for
employment as a cabin atendant.*® The gppdlant is currently recaiving combination thergpy, which
should result in the complete suppresson of the replication of the virus and lead to a marked
improvemant inhis CD4+ count.*” On 19 June 2000 hewas medicaly examined and hisblood sample
was taken. He was found to be asymptomatic, and his CD4+ count was 469 cdls per micrdlitre of
blood. He describes his prognoss asexcdlent. Heisableto bevacdnated agang yelow fever, and

isnot prone to opportunistic infections:

4 When the appeal was called, Mr Trengove asked for leave to hand in an affidavit deposed to by the

appellant, setting out his present HIV status, medical condition and the treatment he is receiving. Mr
Cohen did not object and it was admitted.

ar Seeitems 10 and 11 of the expert minute at para 13 above.

A person may not be effectively vaccinated against yellow fever when hisor her CD4+ count drops below

350 cellsper microlitre of blood, and only becomes proneto opportunistic infectionswhen hisor her CD4+
count dropsto below 300 cells per microlitre of blood. See above para11.
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[55]  Itwascontended thet an order of ingatement would open the floodgatesfor other peoplewho

are living with HIV and who were previoudy denied employment by SAA. However, wha the
gopropriate relief would beinthis case cannat be made to depend on other casesthat may or may not
beindituted. What conditutes gppropriate rief depends on the facts of eech case. Therdief to be

granted in those other cases will have to be determined in the light of thar fects.

[56] Inthelight of the aforegoing, the gopropriate order is one of indatement.

[57] Mr Trengove submitted that the order for the employment of the gppdlant should be effective
from the date of the judgment of the High Court. Whether it is gppropriate to meke such an order in

thiscaseis ametter to which | now turn.

(c) The effective date of the order

[58] As agengd mdter, the question whether indatement is the gppropriate rdief mus be
Oetermined as & the time when the matter came before the High Court. The denid of indtatement by
the High Court should nat be dlowed to prgudice the gppdlant. Indeed, it would beunfair to alitigant
tofal to providehimor her with thefull rdief thet thetrid court should have given, wherethetrid court

haswrongly refused suchrdief. Albat in adifferent context, Goldstione JA expressad the principleas
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folows

“Whether or not reinstatement is the appropriate relief, in my opinion, must be judged as
at the time the matter came before theindustrial court. If at that timeit was appropriate,
it would be unjust and illogica to alow delays caused by unsuccessful appedls to the
Labour Appeal Court and to this Court to render reinstatement inappropriate. Wherean
order for reinstatement has been granted by the industrial court, an employer who

gppedls from such an order knowingly runs the risk of any prejudice which may be the

consequence of delaying the implementation of the order.”*°

However, the ultimate congderaion is whether it would be gopropriate to backdate the order of

ingatement to the date of the judgment of thetrid court.

[59] Inthiscasethereis inmy view, aninsuperadle difficulty besetting the gopdlant’ s path to thet
rdief. Where, as here, the employee seeks an order backdating the order of indatement to the date
of theHigh Court order, it is, in my view, incumbent upon thet employee both to warn theemployer thet
he or heintendsto request suich an order on gppedl and to place before the court such information as
may be rdlevant to the congderation of such rdidf. Thisis necessary 0 asto inform the employer of
the caseit will be required to meet ongpped inthe event thét it failson the merits Here the gppd lant
dd not seek quch rdief in his notice and grounds of gpped. As aresult, SAA came to this Court

unprepared to meet adam for the backdating of theorder of indatement to the date of the High Court

49 Performing Arts Council of the Transvaal v Paper Printing Wood and Allied Workers Union and Others

1994 (2) SA 204 (A) at 219H-1.
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judgment.

[60] Thereisafurther condderation that militates againg granting such rdief. Thebackdeting of an
order for indatement raises anumber of difficult legd questions rdating to the form such rdief should
take. These quedions were not argued. It is not possble physicdly to indate the gopdlant
retrospectively to the date of the judgment of the High Court. Whether retrospectivity of instatement
can be expressad by the ordering of back pay and the provision of benefits or some other rdief such
as damages are mattersthat were not debated in this Court. Although Mr Trengoveinformed usfrom
the bar that the appellant has been in employment since the date of thejudgment of the High Court, this
is not enough. We do not have any information as to what he has earned. Nor do we have any
informationasto what hewould have eerned asacabin attendant. Moreimportantly, SAA hasnot hed
the opportunity of invedigaing thesefacts. Inthese drcumdancesit would be unfair to SAA to make

an order backdating the indtatement to the date of judgment in the High Court.

[61] | condude, therefore, thet the gppropriate rdief in the circumdtances of this case is an order
directing SAA to employ the gppellant asacabin atendant with effect from the date of the order of this

Court. It now remainsto condder the question of cods

Costs
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[62] Thelitigation resuiting in this gpped was unnecessary, SAA effectively told uson goped. Itis
arealt, it dso told us, of itstrue policy having been goplied incorrectly to the gppdlant. Therewas,
therefore, nothing for SAA to defend ether inthe High Court or inthisCourt. 1t mug, therefore, bear
the cogts of the gppellant in both courts In the High Court, the appellant sought the costs of two
counsd, and heisentitled to such cogts. In this Court, Mr Trengove sought the costs of two counsd,

but limited the cogts of the out-of-town counsd to reambursements and actud costs incurred.>

[63] Theamicus asoasked for an order that SAA pay itscods. An amicuscuriae assgsthe
court by furnishing information or argument regarding questions of law or fact. An amicusisnot a
party to litigation, but believesthat the court’ sdecison may affect itsinterest. Theami cus differsfrom
anintervening party, who hasadirect interest in the outcome of thelitigation and istherefore permitted
to participate asaparty to the matter. An amicus joins procesdings, asits name suggeds, asafriend
of the court. Itisunlikeaparty to litigation whoisforced into the litigation and thus compdled to incur
costs. Itjoinsin the proceadingsto assis the court because of its expertise on or interest in the metter
beforethe court. 1t choosesthesdeit wishesto join, unless requested by the court to urgeaparticular
podtion. Anamicus, regardliess of thesdeit joins, isneither aloser nor awinner and isgenerdly not
entitled to be awarded cods. Whether there may be drcumgtances caling for departurefromthisrule
isnot necessary to decideinthiscase. SUfficeit to say that in the present case no such departure is

warranted.

%0 Komani NO v Bantu Affairs Administration Board, Peninsula Area 1980 (4) SA 448 (A) a 473B-C.
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Order

[64] Inthereault, thefdlowing order ismede

(@  Theapped isuphdd.

()  Theorder of the High Court is st aside

(© The decison of SAA nat to employ Mr Jacques Charl Hoffmann as a cabin atendant is st

adde

(d  SAAisorderedforthwith to offer to employ Mr Jacques Charl Hoffmann asacabin atendant;
provided thet should Mr Hoffmann fail to accept the offer within thirty days of the date of the

offer, thisorder shdll lgp2.

) SAA isordered to pay the gopdlant’ s cods asfollows:

@ in the High Court, cogts consaquent upon the employment of two counsd; and

(it in this Court, cogts consaquent upon the employment of two counsd, the cogts of the

second counsd to be limited to the out of pocket expenses actudly incurred.
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Chaskdson P, Langa DP, Ackermann J, Goldstone J, Kriegler J, Mokgoro J, O'Regan J, Sachs J,

Y acoob Jand Madlanga AJ concur in the judgment of Ngcobo J.
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