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{1). Fred Mmembe and another vs Thé People 5C7 Apveal wo.
[2y. Kitching vs Ward and Taylar (1967) [TR464
{(3). Shakespeare vs. C.L. Blyindell {1266) ITR464
), Pambakian vs Brentford Nyolons Limited (1958) ICRE65
In this appeal the main "issues are:- that the lower
court erred in concluding that the appellant contravened the
srovigions of Article 14 (2} of the Constitution 57 Zambia;
i7) that the appe t leagally justified in transferring the
zzpongents and itheir Zointragcis Yo Financsz Banx '3, ztThat the
averoiSE 202 AaSt o amount TILorsdundIng
The briletr faczTioo o Lhe £33 owere that the re23500Canis
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‘gmcn the Zamb:an Gowernmt 35057 .:ru{r :

an zzreement with the Finance Bank tT¢ t:xe over some obligations

and liabiiities. of 'the appellant bank. The appellsnt attempted

O

te. a2t cornsents from employees but th:z: exercise was abandoned
.3 Y

when this matter went to court. The lewer court considered the
SR S R

facts and documents and evxdence placed before it and concluded
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that the zppellant had not complied wiZh the pr oxlsaons of the

Censzitution in that it ignored to -otaln consnnts from the

rescondents when the appellent company ,ransferrad 1ts branches

=

————

to rinance Bank. The lower court rulzZ that the aopellant was
v TR

trying tc compei the respondents to work for Finance Bank by

force. The court CamCiuded that thct practlce violated the
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Conpstitution of Zambia and Tnterna; snalt Labour Convent&ﬁ*s ﬁof'
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c) repatriation fees and (d) leave ber:z ‘1ts
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Messrs HMubonda and éhlsanga fc- the appellant advanced
four grounds of appeal. We will dee! with these grounds in
the manner in which they were argued. The firsg-ground was that
there was no evidence on record to scpport the lower court's
findino that Article 14 (2) was not com@iied with. Mr. Mubonda
argued that there was no evidence at all on record to lend
support ts the finding by the learne? trial court that this
transacticn was in contravention of Articlie 14 (2) of the
Conztytutisn of Zambla. This transac-zion, the counsel argued
was effected In accordance with Secticns 26 (2) end 29 {2} {(c)
of the Banking and financial Services lot {Act No. 21 of 1694).
The counsel submitted that in zffecting & corporate

resitrufturing transaction the party =n5as a Statutory right,

[41]

inter aliz, to transfer conirzacls ¢ ecmploym=2nl 11
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In reply Mr. Mubanga counsel for the respondents argued
that the évidence in support of violation of Article 14 (2) of
the Zambian Constitution was abundant as was shown by the

respondent’s Affidavii in Support of «complaint which wes

befogre the lower court and was on record. The evidence showed

that at the time the respondents were made to work for the
Finance Bank, their consents had not been procured as was
required under Secticn 35 o7 the Employment Act to which ha

referred the court. Section 25 reads:-

(1) No rights arising under'any written
contract of service shall be transferred
from one employer to another unless the

- employee bound by such contract roncante
t2 the traniver anc tne particulars thereof

A

are endorsced upon the contract by a proper
of ficer.

. -{2) . Before enﬁ:rsugswf- :,ﬂthma"s e
Coe Y iromster o a um1tf2$wgyn¢" Xoof.. L
' sarvice, the prnperﬁtr:g~b. shati
satisfy himself -

{a) that the employea has fully understood
the nature of the transaction and has
frezly consented to the transfer and
that his consent has not been obtained
by cuerCLOn or undue influence or as
the result of misinterpretation or
mistzke;

{b) that where there is any change in the
natura of the work to be performed or in
the place where such work is to be
cersormed, and a medical examination of the
emcloyee s desirsable, that such employes
fas 2een medically examined in accordance

#1750 Zhe provisions of section thirty-vour.”

: O
-2  grgued further -7  t~2  apresllant! arfidavit clearl;

showed that thers wa:t ~: Ziscute [hit no consents were obtainecd

“rom the rasccencdents. W= §upEnrTit Tne ashding tnal Actiols
S22y of the ConziitLTion ved pesn Sreaschad M Mubznaog
- Sroueg “ha s TR
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corporate restruczuring in terms of Section 25 (b) of the
Bagking and Financial Services Act No. 21 of 1994 except that
thei provisions_ of Section 29 (2) (b) and (c) as read with
Séctién 29 (3) (b) of the Banking and Financial Services Act

were -not complied with. Mr.  Mubanga argued that as the law
stands the arguments by the appellant would ﬁave been ccrrect
if there had been the transplanting to the new employer of the
respondents’ terms and conditions of service the respondents
enjoyed with the zappellant as is required by the said Act. He
arqued further that the terms and conditions under whicn the
respondenis servsd the appellant company and thgose of the
new employer oy way of comparison showed .ﬁany ditferences

-

which were quitz substsntial rand Tundamentzi.. _Tae couisel

Baintaiacd R SSIOea 20°(3) (b) of the Act zad sesuion @0 ()T

(b) and [c) of Act 21 of 1994 were strict :nd mandatory in
that they requi-2d & <complete transfer ¢° the _terms a2nd
conditions »n their dnchanged state as any amount of slterations
however smail suzh alteration would be, would not zmount 0 4
strict compliancs with the requirement of Section 29 (2) (b)
and (c). Mr. Mubanga argued further that in the absence of
compliance by thz appellant with the provisions 27 the said

Act the appellan: was obliged to obtain ths c¢onssats of the

respcndents unders Section 35 of the Employment Act veiors iz
transTars HETE effecte;. Hz arcusd TLrThsr that T
aopellant's fa:l:re 1c  obtain the respondanc: ccniznni
peforz the resi:ndents were made to bec:me =z=-tloye=as o7
angohsr emelzv= C-mim - = Rainyg Liemimad P -

the <canstitutrgnz) riznn: 07 tna respondents undar ipci ol bl
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We will deal with the learned Advocates' submissions

later in our judcment. B

- The second grcund is closely connected to the first
g%ﬁund. The ground is that by virtue of Section 29 (2) of the
“daid Banking and Financial Services ‘Act a bank effecting a
corporate restructuring transaction has no statutory obligation
to obtain the ¢onsenzs of 1ts employees because the Act
safeguards positions of the employses by stipulating that their
contracts of employment shall remain of full force and effect

and shal{ be deemed Tz have been made with the new Bank. The

learned Advocate argued that notwithstanding the above and being

aware of the provisizaos of Section 35 of tne tmployment Ac.

£ap 5212 tne appe. an' exalaided the affect of the transfer c¢n

i R TR S =

the prescrlbed proper" officer and obtaxn=d the regpanQnts

In any case the provisions of the

11
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i
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consents to the said tr:n
said Banking and Finzncizl Services Act being an Act znected
on & later date prevzi: over ths provisions ¢f the Etmploymnen:
Act Cap. 512 in the =va2nt of conlict. The learned Advocats

referred us t¢c the following authorities:-

(1). (rzies zn Statute Law, 6th Edition at page 365
{2). Halsbury': taws of Enagland 4th £dition,
2aragract #5595

For =he ra2:izcnszants fr, Hubanig irfuscd thit wher2 coimiliange
with Sect:z1 29 {2 z ¢nd {c}) 313 read wiih Section 2% 03
{(b) of 15z Bzanking 372 Financizl Servizas Act na:  szer
3-Tzlnel - izmac ol LrEniTsr nooTar T onhe DomToaan
of Eaploy-2nT 23 thz s zmplovir Thz Ty Cchangs nooas

the rgspnnﬁu am-"rgxt_f J th‘ resp adents rn *ﬁe preswﬂce of'};
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the new employer which replaces that of the previous empioyer.

the Terms znd Conditions wvary in addition to the

Where

replacement of the name of the nrew employer, then, in thnt
event Secticn 29 (2) (b} and {c) of the said Act would n>t have
been complied with in which event compliance with Section 35
of the employment Act would be a legal necess{ty. This is the
position which obtained 1in this matter according to the

yvidence on record. In the circumstances the apgellant cannot

=

2y

rely on the provisiosns of Section 29 (2) (b) and (c) of the
Act which 1t failed to ccmply with,

Mr . Chisangz argued grounds three and four on behalf of

tha annallant “round 3 is that Internazional Labour

Conventions to which the trial court -referred arsz nct relevant

h

ng,_ Ihe coua;el argued tts.ut ihe c&_ym*imte
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restrq"tukxng trn ;Jtlcu s absolwt-}y' aoth;u__;i }jﬁb erh
Convention 92, Convantion IOS, Convention 122 znd Convention
158. He argued <urther that in the alternsti ,z the above

International ‘Labo:r Conventions are not icolizzble laws

hefore Municipal Ccurts unless there is evidenc2 bzvond mare

ratification that they have bEeCome part of our domesti: law. He has
relied ¢cn the aut-ority of J.G. Stark, Introduction to
international Llaw pp. 74 - 85. He further ergued that the
court misdirected i-:e!? by stating that tha Coritituiia and
Conventions were IIatravened. He meintainad --:7, n2ving
rogard o the Fins-Ii:l Act, the apoilisnt =3m-  :: ©a the
faw.

iround 1 TiT %08 ftransaction oursuiac i Tha
r25poAdIans wers ToivITtzorsd o= noi L ss oot lanianty
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that the respondents consented to

Section 15A (3) (b) of tne Employment Amendments Act of 1989.

He argued that the transactions were properiy done. There
was no redundancy. He maintained that any oné who refused to
go on transfer deemed himself dismissed. He argued further

go on transfers and should

have ndt withdrawn their consents. The counsel further relied

on the following authorities:-

(1) Empioyment Protecticn Act (U.K.) 1§75 Memorandum of
collective Agreement Clause 28 (2)

(2). Kitching vs Ward and Taylor (1967) [TR464

(37.- Shakespeare vs. C.L. and H.L. Blyindell
(1966) ITRAGS

L) Pambaklan vs orentroro syolons Limiueu 2007
ICR665

TorT Fr. ?-zbam»‘fau ﬁaﬂy m re—sfar.act m gmumis, tb-sre,e_ apgd.

.-.u-_..a-\.-,._n_._

provisions in Conventicn 105 (abolition of forced labour),

Convention 122 (eﬁployﬁent | paelicy) and Convention 158
(termination of employment)} have Leen interpreted and fortified
in our laws as may be seen under Article 14 (2) of the
Constitution and Section 35 of +the Employment Act. These
convantions have received the support o7 our legislature and
that Zambia's domestic lesgislation nas been syncronised with

intecg%:ional instrumencs asnd refarsnce to them Dy thes learnes

(V'8
VT
r

D
thr

trial courf was relsvaro.  Mr. Mubanza further argu2
appetlant was 12 serijuz bre2ach of 3Sectizn 2¢ {2 iy oand (o
of the Barking ang financ:ial Services At D=2cCause
acoCtntinuiTtion ST Yo cz2inondsEntio LaroT Ay

zpployment wnils sy "3 2hi0yed wita Lhs 2co=l

e R,

i ..-?-._..
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}ﬁ5~rour relied on h:s heads of argﬂﬁ@ﬁis.l sm argugﬂ that tho-
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made‘to bacome 2mployees of the Financﬁ Bank. The action on the
part of the eapp=allant amountad té the dismissal of the
respondents by virtue of the appellantihaving sold its business.
He drew the cert's attention to what the Jlearned author Cyril

Grunfeld says in his beook "The Law of Redundancy Sweet and

Maxwell 1971 Ecition at page 76:-

"A dismissad employea shall be taken to be dismissed
by mezns of redundency if the dismissal is auiributabisz
wholly or mainly to the fact that his employer nas

ceased or intsnds ©G csase to carry on the business
for the purpcses of which the employee was employed by
him. Section 25 (3) states that ‘cease' means cease
either permanently or tempcrarily and from whatsoever
cause while Dusiness would appear to include a part or
at least a self-contained part of a bu51ness ror the

,_,L.I,JUS\.. ST WNIIN LNE Eiel O¥ES Wés cupauysd Dy LiE
employer"
v Ll et L z
v = - a2

'iﬂdiSﬁﬁEiEﬂ?éﬁOonee shall dba takento be dismissed:
by reason of redundancy if fhe dismissal is attributed
wholly cr mainiv to the fact that his employer has
ceased or i Lh.ds to czase to carry on the business

for the DJIDO e 7 whichr the employee was employed

by him in the o ce where the 2mployee was so employed.
The «counse! argued that the appellant hac sold oart of its
business and ceassad tc carry on the business in the places
where the reszzndents warz empioyees. Thz counszs!l malntainsd
that the respcndents ausw be tzken to havs deen Jismissed oV
me3ns  OF  reduadznly 20z wzrz  and stiil arse antitled o

UNgancy pav-znis, )

We arz2 Zr23tiy LnZsobsd o the detzilzd sudmissicn: =7
the lgarned CI_n::z Ol ihe JErTIes . Thziz zuUDmlEslons a7
~rs;t:f 333117 %2 : T ~ring TAalt Jp22. We o zoz
TarthEr 1noIn o DT :  mulnIfigles sSie2n ote ous o by L e
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Wwe will treat grounds one end two togeeher. These arounds
dral with the provisicns oé Employment Act and Banking and
Financial Services Act No. 21 of 1994, . In the lower court
the <case was decided on more or less agreed facts. The
contention by the appellant as shown by the first ground
is that the transaction was effected in ;accordance mith
Section 26 of the Banking and Financial Services Act. Section
26 {2) reads:-

“A bank shall not erfect a corporate restructuring

transaction with another bank without the prior

written consent of the Bank of Zambia.,"
The appellant contends that they carried out the transaction
mith the consent of Banx of Zambila. This 1s not in dispute.
ine‘appe}lanu_consuLLed tne 2ank of Zambia on cits programme

D--'th . - =
s =

"z and they uerz gxben . @ ga ahenﬂ;;ai_ﬁﬂ the uther 'kanﬂ_-the

e s ek '_-. o g

resonndents” Advocate “has argued fhat™ ths exercise ~was Th'”
violation of Article 11 {2) of the Zzmbian Constitution. They

have fur.her argued that- at the time the respondents were

made to workx for ths Flnance Bank their consents #ad not been
procured as was requirad under Section 35 of %he Employment Act.
The appellant has fyr-her argued that they «complied with
ection 29 (2) (c) o7 <he Banxina and Financial Servicas Act
in effecting corporate rzstruciuring. The Section reads:-

"all agreements, acocinrments, transactions and
cocuments reiating <c the subject-matter of the
transaction and meds, zntersd 1nto, drawn or
exacuted by, with or :a favour of ths 514 bank,
and in force 1mmed':_ely pefore the transaction
teck @ffact, shall remzin of “ull force and effect
and shali be deemed =z nave be2n made, antered
1Pt0 drawn or execuizd Ly, with or 1n favour
. The new oank; and
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inter alia, to transfer contracts of employmant in Torce tetweer

it and its employees to the new Bank. The other sids has argued
that the appeIlant d1d not comply with the provisions of Section
29 (2) (c} in that the appellant's bank did not compaly with the
section since the respondents had not been tiransplated to the
new employer with the terms and conditions of servics they were
enjoying with the appellant. They maintained that the terms and
conditions of the new employer were different. In"cne vein the
appelliant's Advocate argued that they obtained necessary
consents of the raspondents. He has argued that tﬁe appellant,
being aware of the provisiohs of Section 35 ¢f Employment Act,

explained the ef<ects of the +transfer on the ra2spondents'

rights and they did this in the presence =7 the prescribed

fD

officer and obtaiaed caaseais of etne_ sai:,‘:r-asfer. Th
aﬁpel!aut ﬁas eﬁutemded t&at 'tae wrazlsieus"nf tbe naukldg’
and FlﬂaﬂClal Ser~1ces Act belnq an Act enactzd on.e later date
prevail over the provisions of Employment_ Act. 0n zhe conflicts of the
two statutes, the learned counsel referred us to the oth Edition of Craies
on statute law. We have read the 7th Edition at paze 366. The learned

author says that where two Acts are Inconsistent or repugnant, the later

wlll be read as having 1mp11ed1y repealed the;other He states, however,

in his beok the ccurt leans against implying a raoneal. The learned
autnor says: "unless twc Acts are so plainiy repucnant Iz each other
effect cannot be civen tc both at the same time. a recz:i will not
be 1mpired. - Specii. ACts” zr2 not repealed by gener:z! Act: unless —here
15 3CTE  2Xpress retirence T2 the previcus jecisiatice or waiess  tners
15 3 necsssary Incinsistency In the two Acts standisg tocst-er. The
(zernsT sulthor Corlinuss MS=SIva Coming T Lhe  Iooziusho PRICES

r22e3]l by imIloizznion SRE o Tlurt Tust ose 23T iShad c-it o tas s
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enactments: are 50 imconsistent ar repugnant that Loy
cannot stgnd together tefore they can, from the language of
the later. imply the repeal of an express prior enactment
i.e. the !rep'eal.'.must, if not express, flow from necessary
imp.-lication." The learned author continues "to determine
whether a later statu:te repeals by implication an earlier,
it is necessary to scrutinise the terms and cémsider the true
meaning and effect of <the earlier Act. Until this is done,
it is Impossible to ascertain whether any inconsistency
exists between the two enactments.”

The' Employment Act provides for transfers of personal
contracts: Section 35 provides that no rights aris;'ng unger

any written contract o7 service shall be transferred from on2

.emplo_yer to another unizss the employee bound by sucb com:rnc..-_---

'-“_- "h&_ns@ir&f“ﬁ m t?an5$~? M the pal:tu:nlurs therem‘-—‘- n-r-é
endoﬁse-d upcn the contra t by a sroper officer. The ’;’rvc-)vzuon?
of Sections 28 and 292 cof _the Sanking and Financial Services
Act brovide that where restructuring occurs in the banking
services assets and lizbilities of the old bank or in case
of transfers and liabilities agreed upon to be transfarred

hecome part of the new bank. [t further provides that all

the agreements, accointments, transactions and doccuments

L

relating to the ubi2c- matter of the transacticn and =ace.

antzred intd, drwan or =2xzcuted by with or in favour 5-° =IhHhz
. y - ] H ‘(:\} - . ' - M

glg 2ank, NG in Torlz mmediatslv Safcre fhe transaiction Too-

affz2-t shxil rema:n 1 Tl forca According to the -z

Stérute law. TRz JIurli z:2n agaln:t implied reoeal 27 tne -t

12 fmplovmeat PR dzals #iin smpioyment i zenerad -
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for requlating and conducting of banking and finenciel services,

to provide safeguards for investors in and customers of banks

|
and financial institutions, and to provide for matters connected y

with”or incidental to the foregoing. This Act is restricted
or limited to the bankin¢ and financial -services. [t dees
not apply to general employment 1in Zambia. °~ The Sections
referred to by the apoellant do give certain rights and
obligations to the Bank. The Sections take or make recognisance
of the appointments. They 1impose an obligation to nonour the
appointmen@s and to feke on workers found in the institutions

transferred to the bank.

We have seriously read the two Acts. We nave pce

t
b
D
Al
-3
i

. unable ta F:nd iny lnconsistencies in the twg Ace

_' e

R 'Weﬂ m* Az to acce;t the. wjm s ssﬁ:izas:sa tl'.at Tem

Acts .are 1ncon<isfent Counsel for the ac Ilanc:nas’Furtrer :
argued that thz 3enking znd Financial Servicas Aci i: a lazar i
Act and that i{:Zs provisions do prevail over Emplovment Act. !

[t is true that the Banking and Financial Servicess Act iz & :
[

later Ac® but we have found that the oprovisians arz not i

inconsistent with the provisions of Employment Act. We have

. found further <1at the orovisions of Banking 2nc¢ Financial

Services Act hzv: nct rzpzajed the correspondine s=ztisn: in
the Employment Az, dg “ind therefore that the :zozeliznt 'z
argumsnt cannot T2 Sustiinzo.

k We now  Tura o T The thlra ground ;%icn I3l el

!

) Intarnational _:zoour To7v:zations. Thne cznweEnz: o~ rezoczd
T ooy Lng o part.2 ’ - v Torcs o7 lia it S
thay have De2n —22:2 :n-: tw W2 had an occzsion 27 1rasidz-oiag

thzo (3w I:7TTL o Lthe  Zase T frzc TATIL Ind

230
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was decided on agreed facts and it appears the court assumed
that there was no major objection to either party making
: !

reference to the International Conventions. Zambia has

ratified some of these conventions but for them to become part

-—‘—7_"-__.—_
of our laws they mwust satisfy the conditions laild down in ‘the

Constitution-and in_ the Mmembe's casSe. Since the case was

decided on agreed facts, it cannot be argued in this court

that the lower court erred In referring to the conventions.

The Conventions which have been ratlfled may have a bearing

— BT e e

on interpretation _of Article 14 (2) of the Constitution. It
z w

A

talks about ferced labour. Article 14 {2) provides:-

"A perscn shall nct be required to pertorm forced
tabour.," , :

reoL rl'he r-rude . has aft.enpted 1o, detme .J'f_qr;ggd_?..‘.1_;;}5}‘1;.}._

o eyl ,_..pnm:;t_t:m.-...-“.. e A b . ..\_..._-;._-._....

but 2n occ3510n may arise when the der:nltlon-may“nct cover naw

m

situations and 1t may & necessary or desirable to lock at

conventioné to’ which Zambia is & member for gquidance.  The

judgment of the lower <zurt was mainly based on ncn comgliance
of the relevant provisicons of the twe Acts on obtaining cocnsent.

The anpellant may have zcme polnt in sayina that the respondents

413 not adduce evidencsz T3 show thai relevant conventicn:s have

hacame domestic law; but 23 we 7ave sai1d 1his catze was Z:z7ided

an agresed T2t oF facTs. “h2 3popeal a0 gur yizw C3if oot

systeed o0 Thats ground.

We DIwoturn T Tos Tourth rrcund. The arc2ilitt tis
3roeed tnat o ihe banw tomolizo Silloczanly o owiln Lo JTitonor
or-iisisns :nd ensursc T3t Th: o orziloagesnts! o 1aps o were DilLrad
;nT that tns ra2sgondsoi 2r: Trinllzrrzd a0 tas o jamE I3l
TCooTananta Sink RIS D R gyl CTrrnase A Ty

P o e ~ - - “—_ - - - - i . . -
- -~ . .~ L. N -
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consulted and must give their consents before they are deemed to
be transferred to the new employers. ;The -provisions of
Employment Act are very clear on the procedu}e. In the present
case the employees consents were not obtained before the
agreement to transfer the respondenté to Finance B8ank was

reached and 1implemented. The appellant did "not follow the

_—

provisions of Employment Act. The appellant's argument thgt
tney complied with the statutory privisions cannot succeed.

The appellant has further agrued that the respondenfs
jobs were secured and that the exercise did not therefore
amount to. redundancy. The appellant has relied on Section 15
T YD, Employméﬁt (Amendment) Act No. 15 of 1989. Section 15

(A) (3) reads:

LY g emloyen szl wat be extitied t § rmdm"y— BN L

. payoent under this section if -

(a) for any reason he terminates the contract under
which hz was employed;

(b) his employer, being entitled to terminate the
employrent without notice by reason of the
employze's misconduct, so terminates it;
(c) the employer terminates the contract of employment
and offers suitable alternative employmeni to the
employee without break ’in Service and with similar
terms &nd conditions of employment and the employee
has unraasonably refused that offer; or
(d; the employee is employed for a fixed term and the
redundency coincides with the end of the term.
Thie respendents N&v: relied on the lzarnzs author Cyri]l Grunfeld
glready referred tc in our judgment where tha learnz2d éuthor
discussed the meaniig of a dismissed employee. Thz r1acts 1tn

this <as show  t7zt ths  rzspondent: were CilerzZ by iie

appellant other 3Ibs which thev unrezsonably turnzd  down.

3
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D
—
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1
v
40
aw]
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Tne seztion relied .-un dozs no:
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fFor the reascns we have inen this appeal is dismissed

with costs. :

-------------------------

M.S. Chaila
SUPREME COURT JUDGE

..........................

e e e e MM Muzyamba T
CE T T e SOPRENE  COBIY - JBUGE-

-------------------------

D.M. Lewanika
SUPREME COURT JUDGE




