o

Bibliotheque du BIT, CH-1211 Geneve 22

- . e o LT e B
A Lt ay RSP

“International
Labour Law Reports

- HIEENE 7

MARTINUS NiJHOFF PUBLISHERS

[¢:11 100¢ 435 &¢

.. RJV4SE JIEAD MO

d COFCa

20 /8



NORWAY NOR. 2
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Discrimination — private college, right to ask job applicants
about their religious views — [LO Convention 111,

HEADNOTES

fFucts

Dhakonhjemmet 1s a Chnstian foundation aperating, ia., hospilals, a
nurses’ college, a social warkers’ college and a theglopical-administrarive
college. The three colleges were established in the late 19605 10 comnjune-
ttan wilh a reorganisation of the foundation's training of deacons. The
nurses’ college and the social workers’ college both offer a three year
education of the same standing as thal given by corresponding public
colleges. Graduales of the two colleges may {ake a volunlary additionzl
year at the theological-administrative college, Lhereby ataining Lthe status
of deacon

In Apnl of 1979 the Board of the social workers® college, here called
Diases, adopted personnel pelicy guidehines, subsequeatly endossed by
the Generzl Board of Diakonbjemmet, that provided that applicants for
posls as adnunistrzlive director, as teachers or as research workers must
be asked whether tiey shared the Christian faith, and that their attitude to
the Chostian faith should be amongst the factors to be taken ioto account
i the filling of the posts in question. (The relevant points of the guidelines
are ciled under Judgment, infra) The principal of the college and :ts chief
educauonal officer separately informed the Board of Diasos, n writing,
that they found themselves unable 1o camply with the policy guidelines an
(bese poiats. They were later instructed tn writing by the Beard to abide
by the policy guidelines, and were requesied to acknowledge in writing
their willingness 10 do so. Subsequently the principal was dismissed, with
notice, and the Board of Diascs at the same time adopted & resolutian of
regrel concerning the atitude that had been taken by Lthe chiel educational
officer. She fater tendered her own cesignation.

The two former employees, along with theie respective unions, then
brought an action against the Board of Diasos before the City Cowst,
contesting the validity of the personnel policy gwdelines in celation to § 55
A ol the 1977 Workers’ Protection and Working Enviroament Act. A
question of procedural law, on the admissibility of the suit with respect Ig
the plaintfls’ Tegal interest’ in the action, which was considered by all
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COUrt instances, is not dealt w b below. On the substantive issue the Cily
Court tound in favour of the ~; vatiffs with regard to the post as adaunis-
trzltve dimector, but not with sgacd 1 Lhe teachwog and research posts. On
appeal by Whe plaintiffs, the Court of Appezl found the requirement (o ask
applicanls about thelr faith to re in coutraveation ol § 55 A with regard 10
alb the relevant posis. On the sther hand the Court of Appra! [ound no
such contravention to exist a concerns the point ol the guidelines slating
that ihe allitude of applicants o the Christian faith should be amopgst the

lectors taken into accounl in ne actual hiring. The Hoatd of Diasos then
appealed 1o the S__u.p’g,i@_(_‘_g_w_i_ on the former point, while acceptiag the
Count of Appeal’s decision wilh respect 1o the post of administrative
director. The appeal befors e Supreme Court thus was Limited to the
question of the nght to ask Applicanls 1o (caching and research posts —
below referred 1o collective- . s leaching posts — about their faith.

fiecision

When interpreting the WPA § 55 A, importance should be attached to
ILO Coovention No. 111 proviously ratified by Norway. A right to ask
applicants about theur faith & :sts in order to secure that employees share
the religious oultook of an ~naitution 10 the exient necessacy for it to
accomplish its purpose. In . w of the particular purpose of the Diasos
college, (ts educational aims wad the role and tasks of its teachers, the
requiretaent lawt down in the personne] policy guidelines that applicants
be asked sbaul their fauh in order o attain the aim that a majorty of the
teachers share the Christaa faith was found to be lawful,

faw Appliod

Workers' Protection and Work ug .« nvironment Act WPA, 1977

§ 35 A Engagemen (1977 wording)

An cmployer may not, w! n advertismg vacant posilions or in any
other way, dernand that appacants supply information concerning theic
political, religzous or cultural wews o an whethe they are members of
any trade union. Neither mzy the employer {ake sleps to obtain such
nlormation by other means. These provistons do nol apply if such
information is jusufied by the asture of the post.

IO Convention (No. 111 concernieg Discrirminglion in Respect of
Employment and Qccupaton

Article 1 (1) For the un v se of this Coaventian the lerm ‘discrimina-

nen meludes -

{a) avy distinction, exclusion of prefecence made on the basis of race,
colour, sex, religion, political opinics, national extrsction or socal
ongin, whick has (b fect of nullifying or impairing equality of
OppOrtunily or treweier: i employment or occupation;
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{1} such other distinction, exclusion or prefercuce which has the L:ffr:q
ol nullifying or irepairiag cquality of oppertunity or treatmen! in
employment or occupation as may be determined by the Meomber
concermed after consultation with representative employers’ and
workers' organisations, where such exist, and with other appro-
puale bodies. _

(2) Any distinction, exclusion or preference in respect of a particular

job based ou the inherent requisements thereof shall nol be deemed 0 be
discrimination.

JUDGMENT

Mr. Justice (interim app.) Christiansen delivered the cpmion of the
voanimous Court: . .

AT the cutset [ find reason 10 repeat hat the question en which the
Supreme Ceurt is (o take a stand is whether Diasos had the aghi o ask
applicants to teaching posts zbout their refabonship to the Christian faith,
cfe. point No 2 of the personnel policy guidelines . . .

The casc poses questions of both a legal and a factual characier. T find
1 to the purpose fiest {o clarify 10 the extent necessary how { understand
the WPA § 55 A, before I discuss the factual aspect of the case.

—Belere the Workers' Protection and Working Environment Act was
passed, Norway had ratiied the ILO Convention No. 111, and ". maust be
presumed that § 55 A of the Actis not in conllict with the obligations with
respect lo futare legislanon which were assumed by Narway through the
ratibcation. 1 here also cefer to what has been said i the preparalcry work
for the 1980 amendment of the Act with regard 10 the refation to the ILO
Convention. | thus find it vnquestionable thar in the interpretation of § 55
A importance must be attached 1o the Conveation. N
“According (0 § 55 A, thind sentence, the prowisions thal prohibif the
cbuaining of infarmation do not apply il such informanon s jL.lS[l.ﬁcd by
the nature of the post’. The essential lepal question in this case is whelher
tlus exception clause is (o be so understood that the circumstances about
which wformation is sought must redate to an absolutely necessary qualifi-

\fcation for the individual post, or il it is sufficient that the quality n

question s necessary within Lhe category of posis concemcd/ﬂlc Court FJ[
Appeal has based itself on the former of these interprefations. However in
my opimon neither § 55 A nor the ILO Convention No. 111 can be an
obstacle (0 asking an applcant about his or her relationship to the
Christian [uith. A differvnt tnfcrpretation might lead to an wuulenable

situation (or Lhose oullook-based wnslitutons in which it is not necessary .

that cach one among all holders of posts within a category of posts share

the anstitution’s philasophy, but where it must be considered requisile to
the purpose of the instiluGion that mast though not al of the posts arc held
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by persens identifying with .6 - ideal-objective of the inshtution. Should
there be no nght 10 ask about ¢ 1look where this circumslance was not an
absolute qualificadon for vac: and cvery post, one mighl rsk that
gradually the posts were [Wed i, sach an exten) by applicants not sharing
e anstitution's oullock that ' ¢ whole wstilution came o change its
character. There must in my opiion therefore be a right to ask aboul
outlook in ocder to ensurc thal the holdees of posts (o the necessary exten
have the outlook upon which the atamment of the 1nstitut
dependent.

1 thus consider thal questions about outtook in cases Jike these will
refer to information which ‘is justified by the nature of the post’, cfr. § 55
A1 caonot find that this prevision as worded in 1977 fequired the
Cireumstance about which quesnons wers asked to refer o a necessary
ceoditton for the individual po: . Furthermor, this interpretation of the
Act is sustained bry statements i, the preparalory work for the amendment
Of § 55 Ain 1980, ofr. Otpep. 1. 41 (1979—80) p. 18 and Innst. G. No.

59 (197980} p. 6. From this ¢ emerges that the general purpose of the
post may be taken into accoi ot as a faclor in 'm‘
inJividual post Tt 15 further s'a.ed (hat importacce may be attached to
wiether the applicant shares e outiook which the tnsfitution is lo
promote, when Alliog posts wo-ch are wmporiant to this objective. 1 also
make reference to the opinion !y the Tegal Department of the Ministry of
Justice of 2 Novemnber 1979, « i1 ch is based on a similar terpretation.
= The mterpreration of § $9 A which | make my basis here seems o be
in accordance with whal may w: said te be a patural comsequence of the
piovision of exception in the IO Canvention No. 111, art. i, para 2. In
the: English text this provision reads:

"Any disunction, exclusior. o preference respect of a particular job

based on the inhesent requin a.ents thereof shall not be deemed ta be

discrimination

on's objechive is

The eapression ‘herent re. < zement” mus be understood 1o refer to
quaificzhons thal are tmmanent | or fwturally atlached to the post | thus

Cainol wnferpret the provision 1n Such 2 way that il admits exceptions
exclusively where qualitics that are necessary for the performance of the
work atzched to the wndividual post are in question. ¥ note that Ui
pleparatory work of the Convention, which 10 some extent has been cited
by the attorncy for the respondents, gives little guidance when it comes o
the cxpression ‘inherent fequement’,

The Freneh text, which is equally authoritalive with the English text —
cfr.art. 14 ot the Convention — reads:

"Les distinctions, exclusions o preférences fondées sur les qualifica-

nons exigées pours un emplol déterminé ne sonl pas considirdes comme
dus discnminations "

Here, then, the words Yes qu:lifications exigées’ are used, In a preced-
ing drafl the prervquisite tmglie d in this expression was strengthened by
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the word "necessairement’, which was deleted in the finaj formulation. I am
of the opinion that this allcration corroborales my interpretation of Ui
Convention's provision. = )

I then proceed @ examine whether the pessonnel policy puidelines of
Diasos are in conformity with the legal vicw that I bave expressed. The
guidebnes stipulate in points Nos 1 and 2:

It s a ecentral cbjective of the college's persannel policy, 1.,
recruitment and hinoy, thal the mun pan of the pursonnel group,
administeative director, teachers and permancnt rusearch workers,
must be proflessing Christians. The ‘main part’ is here (¢ be taken to
mean a ‘qualified majority’. The concept is thus delimited from the
s~ meanng ol 50/50 or ‘nacrow majority’.
| applicants (o be considured for posts in the personnl group at
Diasos must be asked about their relationship to the Christian faith,
s0 that the Board may openly know how the individual applicant
personally views this question. ‘
The question is whether the college has an objective that provides a bgszs
for asking applicants (0 teaching posts whether they ae professing
Christians. Furtber, there js the question whether the main part rule, as
framed In pownt No. 1 of the guidelines, is suitable for and necessary for
attaining the objective.

The tasks and the purpose of a post are for the cmployer io decide on,
and it is the nature of the post at the ime of hiring that must be decisive.
The question whether Christian fzith is necessary or account of the tasks
that the hotder of a post is to perform must depend en an assessmend
which the courts should exercise restraim in reviewing. 1 refer 10 the
preparatery work for the amendaent of § 55 A in 1980, where it was
cmphasised that the persons (amiliar with the undertaking from within are
better suiled for making the asscssment as to whether the nature of the
post is such that the exception clause may be applied, fr. OLprp. No. 41
{1979—80) p. 19 and Lnnst. O.No. 59 (1979—80) S. 6.

I thun proceed 1o examine the objective of the college.

It is admilled by the vespondents that the college is operaled on a
Christian basis, but they dispule that it has a Christian objective. I L_hsagrce
with this pownt of view. The college is owned and opurated by Diakonh-
jemmet which zcconding 1o its statutes builds on the word of God and the
Lutheran teachings. The cbiective of Diakonhjemmet is, amoog othet
things, to train Clunstian youth as deacons. Prolessing Christians anfy dre
admitied as students. From the statates of the college it follows that L_hc
objective of the college is to train social workers as a part of the tofal am
ol Diakonhjeramet. ¥rom this, there can be no doubt that the college has
an objective which js linked to the Chuistian fath. Dissos onigipates from
the deacons’ education whch Dizkonhjemmet has becn providing for
many yeass. Both when reocganising the education and later, it has been
the intention and a desire (hat the graduaies of the socia! workers' collegy:
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snould undertake the voluntar: addiional year at the Wheological-ad mends-
tretive college (o qualify as dezcons. This bang the objective 1 artach little
rnperiance to the et that receatly only a smatl mumber of the graduales
have eatended their educaton

\Yhuu L comes to the weacung, Diasos has emphasised thal Christian
teactiers have a special advaniage over non-believers ip dealing with the
problems expericnced by tiw sludents in the relalionship between [ath
and profession. IUs of groat sipificance m thus connection that the college

caly admils studenls hal are professing Chastians. In view of the faith of

tie students, the relationship between the Cheistian faith and professional
problems will play an especialty important parf in the teaching, and it is of
sigmficance that the cachers should be professing Chrstians. That
theologeal advisers are available who can puide teachers and students in
the matter ef sach quesions, dors no! weaken the importance of baving
Chsistian leachers. Since the aiss is that the Chrstian faith showld charae-
terize the teaching, I can see nothing but that it may be of vial imporiance
ta have 2 strong element ol believers on the tcaching stafl.

I furthes auach wmpartance to the fact that research tasks are assigned
e he teaching posts, pacuculady with a:view to the college bring a
spectalist body for and a ‘supplist of premises’ 10 the Church of Nocway
in ihe public debale on social guestioss. In their submissicns 10 the
Supreme Count the respondents n:ﬁﬁ not chzllenged the argumentation of
the college on this point. There is in my opinion no basis for departing
from the cansidered opinion of Yie college that the lasks mentioned here
presuppose the experieace and . sight that only a personal involvement io
taith can give .

[ also underline the unportance of the teachers’ connection to faith jn
those of their tasks at the college ihat zre additional to their proper official
duties, such as conducting prayers or being in charpe of other activities
wiliich contribute (o coasolidating the Chnshan environmenl al the callege
and (n which the 1cachers traditicnally take part. This kind of involvemnent
Is 1iso of inportance to the college’s abjective and ought 1o be amongst
the {actors that may be taken iito account in hiring, even if it here is a
malter ol activity on a voluntary Husis.

Thereupon, the question is whether the mawn part principle of the
gl_mh:]_'mcs' — point No. 1 — is suited to turthering the Christian objective
01 the cotlege. The college has submetted 2 number of arguments to show
that most, but not all of the tenchers must be believers. For my part 1 do
not find (hat 1 can disregard the assessment made by the management of
the college on this basis.

! accept that it is not necessar, tat all of the teachers be Christians and
that il 15 not necessary that the requirement of Christian faith be linked to
parocular reaching posts. The ccliege has also tndicated that in some cases
il is netessary or desirable to appoinl non-believers, as when there are no
qualified Chistan applicants or whea it is desirable 1o ¢ngape a parteular

e — pA e
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non-Christian  holdng  special qualibcauons. Moreover, it has been
emphasised that it may in itseil be of value (o have seme non-Christian
teachers at the college. A main part priaaple based on such considera-
lions will in my opinion provide a basis for applying the provision of the
exception in § 55 A so that applicants (0 posts may be requested 1o stale
whether they profess the Chuistian faith.

The appeal has been siceessful. ...

[Soutce: Norsk Reistidende, 1986, p. 1250

ANNOTATION

The WPA § 55 A was introduced into the Act by the parliamentary
commitice at the very fatesl stage of Lhe legislative process in 1977, 1t
immediately  sparked  public  debate, particularly cepcerming  private
ideclogical or autlook-based ‘enterprises’, from kindergarteos to schools,
hospitals and different kiods of organisations following particolar ideals,
regarding their freedom to pursue a policy of hiting persoanel sharng the
idealogy or outlook of the enterprise. The legzl issuc in [ocus was — as
Hlustrated by the above case — whether the expression the nature of the
posl’ was to be interpreted as referring stactly to the indrvidual post _iu
question or whether weght could be accorded more generally to the aim
and objective of the enterprise. The [L.O Convention No. 111 wis scon
dragged into the debate.

§ S5 A was later amended twice. First, in 1980, as refecred (0 m the
zbove judgment, when the exception clause was rephrased o read:

“These provisions do nof apply if il is the expiess objective of the

enterprise 1o fusther a particular political or cultural view oz 1if such

information is justified by the nahere of the post.”

The express intent of this amendmenl was that religicus, politezl,
cultural efc. crganisations and nstitutions should not bave their opportu-
nities (0 operate in accordance with their objective curialed, and that they
should have ample scope for assessing which posts are of direct imper-
tance o the furtherance of the institutioo's objective. And this was further
underlined by the May 1982 amendment when the exception clause (§ 55
A, third sentence) was medified so thal itnow reads:

“These provisions do ot apply if such information is justified by l_hc

nature of the post or if it forms a part of the objective o the enterpnise

of the employer concerned to further particolar political, religious or
culiural views and the pust is of importasce 1o the attamment of the
objective.”

In the reported case, the 1977 version of the provision was al I1ssut.
The Supreme Court’s interpretation however apprars to be clearly
wnfluenced by the Jater amendeeats, as 15 illustrated by the refleceaces
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mude lo the 1980 amendment and its preparatory work. Conspicuously,
na racoton 1s made of subsequent developments.

The Norwegian Trade Union Confederation {the LO} in June 19§82
wadfe a representation o the IO, vader art. 24 of the ILO Consbtation,
alleging non-obscrvance by the Governioent of Norway of the 11O
Cenvention No. 111, The tipanite comnultee appointed by the Gavern-
ing Budy (0 cxamunc the representation noled in its fecommendanons, ia.,
that § 55 A (in its 1982 wording) appears (o be diafied in such a way Lhat
i1s wiception clause could be app) ed in respect of jobs that do not by their
nature carry with them a special responsibility (o contrbule to the attain-
ment of the instiluion’s objective and that, in these circumstances,
messures should be taken 1o ensure that § 55 A s worded, interpreted
and applied” in such 2 manner as 1o be in conformity with an. 1, parm. 2,
of Convention No. 111. The committes's report and recommendations
were adopled by the Governiog Body of ILO in March 1983,

#5 of yet, no defuutive conc'usiors have been drawn in this matier,
There has been some further exchange of cormmunications between the
ILC and the Government of 7.4 rway, including the sobmission of the
udpient reported here. Now [L0 is awaiting the stand taken by Norway
witt respect 10 a possible amerdment of § 55 A subsequeat o the
presaotation of a repart om the migtier, presently (March 1988) in prepa-
raticn, by the Government to the Storting (pacliameni).
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