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Couke }

Educarion ~ Teachers - Transfers - Munsier cuthonied o lay down
conditions it respect of removal expenses b regutations not a defegation of
fegislative fincuion bur no authority to discriminate benweer male mareied
teachers and femwale married teachers — Educotion (Yalanes and Staffing)
Regulanons 1957, reg 16 (9] (SR 1973/29),

Administrative law - Regulations — Validuy - Laysng down condicivns i
respect of transfer expenses i an enctilary power and as such cannot extend
the scope or general operation of the star e,

The question was whether, having cegard Lo the provisions of reg 16 (2) ol the
Educaiton (Salaties and Staffing) Regulations 1957 wlich enables a teacher
on promotien liom oue permanent position to anollier 1o claim removal
expenses, the ninister, pursuant to jeg 16 (9), In laying down condilions
overning payment of removal expenses could differcntiate between qnarried
tale and maidied female teachers. As iegards a married male leacher the
conditions wcluded the cost of removal of houselold articles and of the
conveyaice of the teacliesr and lits family and the cost of acconumudation, As
tegards & maried female tcacher fexcept In the case of hier husband belng an
invalid anrd dependent upon her) the conditions included only the cosis of hes
own (ravelling and reincval of her own personal possesslons Lut aot of any
househiold possessions (whether owned in connnon or not).

#ETL, il thé minister in laying down condllions as to payment fos rr.mov;l]
expenses could not validly 'discriminate between tnarticd male tleschers aud
married female teachers:

' Regulation 16 (9) is valid since it does not delegate the legislalive
function itself or the pieclse matler enfrusted by the slatule lo e
Governor-General in Council or fix the basis on which tighls 10 removal
expenses arise. It is concerned with incidental details or adininlstratlve
machiinery (sce p 540 lne 2).

Hawke's Buy Raw Milk Prodicers Co-operative Co Lid v New Zealand
Mk Doard [1961] NZLR 218 and Godkin v Mewman (1928] NZLIR 597,
distlnguished.

2 The minlster in Jaying down conditions under reg 16 (9) could nol
validly discriminale between Lhe sexes as these is nothing in the Act oi the
segulations la authotise such discrintination and s 150 of the Education Act
1964 contulns some indicalion zgalnt such disceimination (see p oS4t line
364

3 The power to lay down condltions pursuant to reg 16 (9) Is an anciliary
power and as such does nol enable thie scope or genera! operation of e
statute to be extended but ix strictly ancllary and Is confined to suthorlse the
provislon of sulsidizey means of carrylng Into effect whai [s enacled In ihe
statute ilsell {see p 542 fine 200
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Apart {tom 2 teference 11 feg 16 (9) that n lh_c unlj 1c[cl.:cc||c‘c0>lluon[
amily' 1 the whele regu‘ation; and botl are d”EIElC- l(lJ rl c:.novmg
conveyance of the leaches and his fanul_y, not Lo the cos 0( [ moving
lousehold articles. Yet, as alieady mcnuu‘ncd, in the case ?J 21 e
man il has been accepled in practice that * . the ;lc_lua.l axg reusu :ﬁ“
expenses ol his removal .. Clewitliin the meuning ol reg : (Ol)i'lrj]s- thyc'
cover e expenses ol moving e houseliold, no.lw]ll ulén '._lgj he
absence Nom reg 16 (6) ol wuy express teference 10 family. | onsi :trm; s
the regulation as a whole, bilink that ey l6_ {6} ]umwlll'cs;.l tca\llzalco ll-).t
T e 2ctoal and reasonable cxpenses ol his removal’ Ll,,Jpc[ Lo be
(itended as a compendious snpression Coveilig varlous kin rs 0 irsTmCC
eapenses il actually and reananably tncurred by ll-l.c lendécrl. of I\I'c mcé
il would extend to the remeval of houschold articles an '. ic ;oln yb- \
and sccommaodation of persons. Whether thie expenses clained l'.:l'vl_)clc :_acr|c
actually ncutted by the lsuch_cr ;nd wlnc_lh:nrclal;r:y e reasehi

ions of T ¢ determinalion insny give .
qUCSfllg:: l(\)|ra|ld5ilctj it would be wrong to Lreat the I'malncul dcpcnq(zncy"
a¢ otherwise of 1 spouse as 4 conerion. Qn a teachec's Nirst T:J:\.jhnccgr
appointimenl 103 pusition in a school approved for co.unlr‘y scrrlluis,Or »
she 15 entitled to be paid the actual and rcnsengb}c c:-.[:cn:.cs l’())'lc 11 of et
remnoval 1o that position. [ g ar she ::.‘]lllcj;l“g’ml::hl;rs :IL]E‘Oss(znacxp:ﬁ\Si:s e
i i his o1 her spcuse 0l . expenses 8
l:I:c()”V]::)ra.l'lr)]lgc from the cxrnp'm‘;l g aulhiurilly.fo‘-:“lllchlilgcrplljlllgssc:ui_\];lrl:S.:||l1‘al;1llb|-
soman s nol of itsel” imporiant A0 :

co;tjcasti\;s”i‘:lx‘w!:scll\c[ e or sl has actually incutied 1cason[ab‘lc cxpcc‘:l:rci
of huis or her removal. 17 e family has 10 move 'u.ccau_slj]f clxlcc:]:a;s ers
new appointment, he o she may well incur rra\sm:].i:hum ;fmcm ay
these muy well nclude the cast of conveymg bgl \ flol selol el
houschold members. Il_l' lso, lhcyl' |a|:)cn c;i‘jnls]f:yull4\'\cls|_)|;c|l ncccgg,l[alcdl

/| aning ol the reguly . ) . ,
:Lolllf‘.lll;'l I::l'lctlj\l:: r:mbnwl_ Wihiethier the 1cuc_hc1's_spo;15c ls-fi'.'.“mE‘ of can
earn an income or has indcpundcnt means is beside 11: pail _.“mem .

sccordingly, in that case @ declaration was inade lh:‘,' on ler appol et e

2l intifl was entitled to be paid e qeruzl and reasonable expense 0l ¥

g algvul' and that these would include the expenses of n.lo'flng her !lcE)\IJs'.- l’ll'Jh'

l“:Il‘iwxclcs “iad her Tamily, o acnally ingurred 'Uyd het .:nd ceasanable. The

[ i SCUTs L [ judgnient:

ff-llio\‘-'Uli,‘“ll’ll!Slil?_‘E;C gtc:lxlslsu"a\lulagt;a.dEl]cllcllcldfcglllulucin!g. h:guhlion 15 (9) requires
the ministbc)r( to luy down the general CC}II.di.I\lOIIF So’vb:”|:nﬁ|:|:r:3]’i](;ia:;c;s|'
there listed. Mo question has been aised i this CJEC‘[JO(OCL-J e validiy o
ey 16 (9) o0 2bonl the v2hidity Ol’llt't;.!() as 2w 11 aad 5 2 o e
el Amcndfmcm ot IINISI \:‘hll:l‘iiu:\s lf‘?c:)cl[;;‘; tS[b(:\fic!cs that no
deemed part of (A e vl the 'rou;ld that il delegates
regulation shall be decined o de mva.l'.d oa the o e
1o or conlers on the Governei-General or on ey ster O e o
or on any olher person of body any discrehiondty 3 ¥V|’[" e

: i Salaries und Staffing) Regulalions 1948, part ) , provi
[[‘ngrurc::llllg::af ¢xpensed in ainole delatled way than :llc(%r}cs';:ﬂl [lccf,tr:l:!(\)c;!ss
and centained nor provisan cor_:csp(i.nctfn'.lggg: r:fouﬁl 3|;0 e o
165 and 203 ol the Educalion At uld Ao e iy
consideration before reg 10 {9) was acted on. Ass.un)_ 3 Il vty
[ reg 16, a guestion nmighl aclse as (o wI!clh_cr_th mniniste( ]..1 _[: !
uil‘lugal cémd-ltuuns undeg 1eg 16 (9) 1o LIISC.HH!II\'-I[CSUII.[ tl:;ul,;jszcco;:f:g
Eh\:l questian has oot been arpued in this casc. 20
Leyoud my province if 1 exprosed any opiion ond
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com v ctiorney-General {Cooke J) §1Y

Added s o precautivaacy postscripl, thal has tumed vul 10 be g prologue.
From tlie papers now Nled it appears that for suine months altee the decision
in Mg Elson-White's case lhe department paid removal expenses withoul
distinguishing between married male and married female teachers, but that
this practice ceased aflter 2 April 1976 when by approving a deparlmental
recomingndation the minister formally directed that the provisions contained
in what was tien chapter 26 of the manual should be the conditions for
removal expenses of teachers. When the munual was rewritien the chapler was
renumbered us 28, and 2 further formial approval was given by the minister an
7 September 1976, No alfidavit was filed for the defendants in the present
procecdings, bul Dby consent  copies of dhe 1wo  departmental
recommendations approved by Lhe minister were put in. The court has also
had the Lenelit ol 2 full argument by counsel for the delendants. [t daes nal
appear ltom the papers to what extent the questions ntentioned 1 what |
have called the postscripl to the Etson-Whire judgment were considered or
thrawn to the minister’s atlention belore he approved the chapter. What does
emerge, however, Irom the April document — and it was also crrplasised in
the argument of counsel for the delendants — is 2 wish 1o relain the
discrimination pending the outcomne ol negoliations Lelween the State
Services  Co-urdinating  Committee  and  the Combined Siate  Service
Organisations. In his argument M Muthieson eniphasised that 3 rzason for
seeking Lo relain the discrinination in the meantime has been 3 suggested link

with the broader question of [airmess or equity between difTerent parts of the
slale services.

Cuestion !

"Did the Governor-General have power under the Education Act

1964 1o make reg 16 (9) of the Education (Sulaties and Scalling)

Regulations 1957, and is the regulution thereluce valid?"”

On thls question | have bzen persuaded by the substance of A
Mathieson's argument, although what | am about to say under this head may
nol be in every respecl in accordance with his detsiled submissions. Section
165 (1) of the Education Act 1964 provides:

“Subject 10 the provisions of this Act, the Governor-Geieral may

lruny time to time, by Order in Council, make regulations for all or any
of the following purposes:
"

“(g) Prescribing rates of allowances that may be puid towards the

cost of, or inctdental Lo, the removal of teachers on (ransfer
from one scliool Lo anothier:

“(j) Prescribing such ather matters relating to the conditions of
employment of leachers as muy be necessary o give delinition
to the administration of this Pact of this Act™,

Section 203 empowers the Governor-General from time to time, by Order in
Council, lo make regulations:

"o for all oc any of the following purposes:

"{g) Peuviding foc such matters as are contemplated by or necessary
for giving full effect 1o the provisions of this Act and [or the
due sdininistrabion thereof™, ]

Counsel on botle sides 'were agreed that s 165 {1)(g) is wide cnough 1o
authorise regulations giving teachers sights (o actual and reasonable renyoval
cxpenses. | avcept "hat view. The schiente of the present reg 16 s to glve such

tights in circurns s5oapecified nosubels (1), (2), (3), (5), (00, (1) and ().
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i me a5cs mlinents.
S 1N i ¢lils in certain cases of ﬁrsl‘appom :
e b s |:1mn':-ldar1)lz°lin|i1 in some rather special cases. Such
Suvcsse 19 ImPO'SILsisap;all;} Lhal unlike the regulations considered i the
. atlern, | , i .y P
gl o ) Yok B S P oo
A 7 Ik Board [1961) NZLR 218 an ny New

i v New Zealand Milk Hoar : : o
[Clo9gél] NZLIR 593, the present regulation docs nol purpost lE dnliig:ll:lz:J1l0
the fegistative function 1tsell o the precise maller u:}!r‘usmf ybl '._s oiie 19
lh: Ggm-emor-Gcncra'l in Council or the power of le'mg lllc ai“isxcg e
fights Lo removal cxpenses asnse. Subcla_u;c (9) fequires l.le m Tol’ Lo tay
l(g)wn [tom time Lo time the geneiel condu_lons govcr_lllnfl]pa,'?cllmﬂ movel
txu:nscr among other thinys 1 menlions specifically nc_mm or
cco{wcyanlcc of the teacher and his family. As there is nro ln_fons:m 'm;[udc }.I‘;

. catrict te meaning, A fanmily m
' words Lo exclude or restricl L . e e
Irl:)l:mi?ny[n the context of the regulation as 2 wholc._sybtil(_zzSICT:;TQ:]_WW. 0
< lcb:{l lale incidental matters of detail c;r_:1‘dn1|é1|slrihLni“m‘:r e
;?c?vidcf for such ancillary mitlers 1o be sp\I:clhzd“hy“lo;]c tllsclf . .qu o
i F th m the ey ]

i them lo be et uul at lcn[\; ‘ gulal 10aB.
rchuumiﬂ XV of the Education (Salaries ul‘.d_blafnng) Elclgu:jl;o:\é'cs s
l[J:ﬂ c'[nsplancc il would cover rules aboul the kmd_ oflluulic 10 ) sr cles !

LI”'c:l :cmo-«.al cosls are 10 be payable, fares or mllcaglc a ‘flw%_i‘\lcc ;roccdurc
:';;]IL af accommodaton for which expenses _w_ouh# be ;l L::E;islm ml'.uy cduie
i ims i : 5 le. Provision far the :
aking claims is anothee cxamp sion T T ik
EO;\:;:I cr:ﬁ".dltions governing such matters is [dirly 10 bcn[:gfcrdiilulu:c iy
mclhcr as incidental to or conscquential upon| what i:lc gpgplicd A
: lat iy 1o say, on Lthe princiy
3 i s 165 (1Me) = s .\ i€ ! .
d]u‘lhm(l:sclljjllzjt{ in City of Winnipeg v Conadian Pacific Rm(?vuy E(J “1155](][30)
C
[r]lg‘jé-loglﬂlo ilgS:]l 2 ;\“ I’:“ 988' 991 SOt ;"I.lhoslll'slc:-lilcsy/\slncIlLlII]CIIl
é "2[}:1 {K) \;-'Imc\'cr the precise siope vl 52 (2} ol 1llc cd s delegetes
et lEMSb -il is clear that Lhe mere luct l_lm l.lF r;a’d o
e l‘.Dn:l'ry authorily is not wn objection Lo its v.ulld“Y-O gulling ot
Elés}cifr teg L6 as purporting io i vthorise the la_h:\g;w:;);l“‘r” piiing Lown o
as0n: ses given by
. wal and reasonsble eipenics giv o orily Lo
e ﬁb]:ll's msl?f)l.ﬁs in my view (hal it does give the minisier I:m,lil: ‘wl)-n;h
o WL”l mEinds Or.c:tpcnsus {c .. freuated as rcas_onublc —-_anbalullw;) “yawm(y
§?ll|c lrl::ll subject 1o the lind ed judicial review a.ppllcalrcs o Stputony
s naturaily in peacral The scope of that authority arlse for Tucthet
dnscr_c(;:o::ion u:dcl question 2. lar these reasons, however, quesli
cunsider I¢
e answered " Yes™.

. i . [ L ution
Q”(mo”'?l\‘:i e 'gencral conditions’ Laid down by the Minister of Educy
!

i aries Stalfing)
‘ducation {Salaries and Stafl
. 16 (9) of the Tduca : aries affung)
E)vlu”ul“llilonlsu I‘BCSS? valid In sc far as they: (a) Disciiminate belw
cgula - )
achers on thie basis of sex? N T
'lﬁtgh écncnl conditions cmbodg the _pu'nluy :ZJJi]cl([J“Jl”(SJi) e
iment’s letter of 12 Novemhier 1576 previously g ¢ .wac““s Llink
d}cpar can be any doubt that th y do diseriminate betwcu.\ AT
t}C;c FS‘J‘. In present social conditions 1t is doubtlcss_ {J”io ”e;] y that s
tJ:':ns'icod ('I\LJI']' will have a depende .Uwife than llmlu ”mu[:]:mcs I|_0' 1 vl have
) if 2 macdied male teacher g
husband. But, if 2 farde : ‘ clul and
2 dCPanllcrlrl'cn‘wval expenses, tic weneral condltions enable _Iunll Ido llc e
lwsml]:l 3 teusonable expenses f moving ull his l'a.ml!y,l'mc u n‘g g 5'
. e i [ i al ; aph €281,
i:lcl:]ali she is not financially dependent on him sl all. Paragrap
states without qualification:
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25 have already held that (liis subde

30 question for the court: it js g question of policy

35 within the four camers of the subdelegated

a0 the Act, which had
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I NZL Van Gurkom v Attorney-General | Couke 1 541
"A macdied man living with his wife is entitled to all of the expense

items listed in  this chapter according 1o the cilegory of i

appointment — first country service appointment, promolion, ¢lc”,
The expense items are elaborately detailed in paras C28.20 to C 28.26 and
canot conveniently be summarised. As aq ilustration it is sufficient 1o
mention that they include travelling expenses for the leacher's spouse,
children, and otlier members of his houseliold; whereas bider para C 28.3.)
and 4 2 martied womag living with her husband cannor recover lavelling
expenses for thicse househald members unless her husband is fully dependent
o er — in which case ", . payment of removal expenses as of 3 nacried
man will be considered. Each case should be submilled 1o the Department for
consideration, together with appropriale supporting eviderice™ Tliis means
that, il the husband is nat lully dependent on e, althouglh the entjre
household has 1o mave because of her promotion although they may
Gavel by public tcanspart and she may actually and reasonubly incur il 1jsg
lruvelling expenses, under the genetal conditions she is nol entilley 1o 1ecover
the expenses for her family other than lerself. Various other lusteations,
such as houseliold arlicles, can readily be piven, buy they throw no furiher
light on the principle.

1e tegulations are delegated legislation mad
by Order i Council under powers given by Padiament. Regulation 16 canfers
directly cettain rights 1o actua! and rezsonable re

moval expenses. And in turn
it subdelegates to the ministe discrelionary authority in the limited asea of
laying down genecal conditions r

e by the Governor-Genegal

noverning payment of remoyal expenses. |
cgation is valid. Question 2{a) is directed (o
whelher in dntroducing a sex diseriimination the general conditlons are within
the scope of (he subdelegaled autlority, Qf course, f the subdelegated
adhority s on w fair constuclion wide enougl tu permit such o
discumination, whether il is advisable to discrisninate in this way 15 not a

lor the minister. e court |s

is withln what are somelimes
corners ol the subdelegated authority. Al this s [airly

only concerned with wheilier the discrunination
called the four

elementary.

. . S . P .
In iny judgment this discrimination, based u$ it is purcly on sex, is nol

suthorily, Scveral reasons lead e
there is no hinl in the Act ar the regulations of any
iscrimiination on (he ground ol sex alone. Indeed, a3
the Act lisell contains some indication that Patliament
h diseritnination In tle teaching feld. Sectlon 150 of
iLs genesis i a seclion enacled as long ago as 1938,

te this conclusion, First,
infention lo authorise a d
Mr Reed pointed our,
is not in (avour of suc

provides:
“"Neither un Education Board nor

secondary schicol or technical institule o¢
Direclor-General in 4 case wllere

the gaverning body of any
communety college, nor tle
the appointment s made by the
Director-General, shall refuse 10 appoint & married woman s a teacher iy,
any school on the ground only that she is 2 marsied womin, and no
inacried woman shall be disinissed from 4 pesition 4% a teactier in any
school on the ground (hat she is 4 masried wolnan'',
lwmodern times discrimination on the ground af sex atonce is so controversial,
and o widely regarded as wron v that | would not be prepared 1o Infer
authority 1o introduce it from SUC?I gencial ianguage as is found jn reg 16 (9)
especially in the light of s 150.
Secondly, it seers unlikely that the Governor General In Councll had
uny Indention when reg 16 (9) was promulgated of wuthonisiyg (hyy k)

nd of
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. U W bol
discrimination. Lo deshng with reroval expenses the 1948 [_cgul.umns ;]::;Jd“m
:iislinguish belween male and femate teachers. As Mr Mathieson Su:&gacchm' in
those days there may have beed relatively (;wcr m;un‘c.d '\\Aom_cn lscm e in
(he service. Be thal as it may, ‘hose rcgula_l‘mns gave L(.I'ldlﬂ.liig,]l Joactual
and reasorable remeval expens. § and spcql:cd sonlle o:ll' lLI]\T\i.ss rc;;;;iy (i|’a||y5
i ] G Lu cons ce of the teacher an

ing the actual coyt af conveyan i : )
Ll:lc(}ullljlsgcusl of conveyence of the Leacher’s Jrousehold furniture alnA;Jch(Lc)cilso
see regs 136, 137 and 138. The minister had power under II:E 0 (4) 10
approve cxpclnscs not specificaliy refesred toin Lhe rcgt;{auulni, Ullf)‘(f)) W
”F;i provision cairesponding Lo e presenl feg l6_ (9). cgu_da loln 6 0) wis
introduced in 1957, and refeated in 1A973, wilh the eviden p_‘pmsand
(idding the regulations themselves of details ads 10 ﬂluw\;ﬂlec;;[::\tz: lwcuc o
icn fual and reasona

3 th, but the basic rights 1o aclual f ) . "
:J?rcrc(ijly conlerred by the regulzlions. le is lrmprubabl:. llmlllhc SUbtfcldsucsvcc::ry g
veant Lo enable the apparent rights of married women teachers to suesccly

Iz:ul Jdown. Oue would be loath i attribute auy such jutenlion <

: ible for the regulations. ) ' .
l'.Spqquilldlyr it the context of reg 10 as a whole the power to lay (JO\HC'!I“:.JII.L
general comljilions governing g nayment of 1emoval txpcn‘scst:s Znof‘: Jndc); 0
:):cowcr and | have held that st is volid as such. As loi:jm]l,mdgf’:mky‘[1966]

i fon & Engineering £ty
ch oz power, in Uralt Construction _ b

S:Ehédlg 640; [1965) 3 All FE 650, 653, the Privy COunul ?pprSZFctir;;

| lcmc::l In the judgment af the High Court ol Austealia in Shunalian

$la

(1Y LR 245: — s
ll)57)9u6rﬁlc resull is to show that such a power does nol c‘nc;::lgrlll:;

avthorily by regulstions to extend the scope of gcn_cral Tl[:“a;:)mion e

enactment but is sicictiy ancillary. I WIHI al“'hml:ccl::d inp'lhc o of

i i fect whal is ens ut
cabsidiary means of carrying into el ot ‘

Tluslﬁlf an?lj will cover whal is incidental 1o the executlon ?101:_“3520-.‘1’:‘: "

ovisions. Dut such a powér will not supparl atlempls den the 3

o ases of the Act, o uddinew and tl1l|§:cr1l nLeans ol ca;rry|a%0 o

E‘::Pm 1o depart from or vary the plan whicl the legislalure hias p

Lo et CL? z'ﬂlsi?gg?c)ij legislstion now in question, the
lelating that statement to the Jele ! ] _ suon, e
:c lululi%)n as 1 whole, lncleding subet (9), shows an _|njgf\lllon”l‘glg:hgu mr:;mS 15
rigi,;)u:; \o dctual and teasonable remeval expenses and ml ica csl e the
that allowances will Ue availuble {or such Hems z_|s. the lcmd of moving ¢
reacher's family and some kinds ol household utylL.I;s,_l Lcl_ :‘ il o be b
down in e general conditions. 1 think 2 sex discaminatio w
incidental 1o this schiere, bul s departure Iromrn. | socuments. though ot

an aliona , :
—F iy, teference 10 cerlan Aatern o A
3 r;?;]m:s ):\lol out of place. Tie Universal Declaration %rl Ilu;nl:;lr; Ul%“‘:d
ctjscc\g:ed'and promulgated in 15=% by the Gcncml'I i;.sscm Yuilcs ¢ s
\ i i sin ai
vement, include )

i as a cominon slandagd of achie S o
E‘Iza)”?lr;sl;l\cnls thal everyonc 1 enlitled 10 n_ll ‘tlhc_ “8}::015:»1 Jﬁ::lrl llhings) a5
declaration, withoul distinclion of any };m_d. suc \l-li l;c 'glgn el ey

v and hat everyQnc, withoul any disu_lm_lnnl_lon, ]FSD" :_:mimnon vt
sf:r'equal work. 1he Declaralion on Elumnall_)lg:; 0l t lss?ixamd: -
: Y shales 1 A
i ted by the General Assciably in . .
Wome”.?}ﬁ c'.al;vpr"’cmpri.;\lc neusutes shall be lu_'un 10 cnSl}rc ézot;?::,:d 50
warried or unmarried, equal rights witl men in the ﬁt:ild 0 cccrm.un and
rsloci:ul lile, and in particuler. (b_)Thc nght 1o cql:u f:crnlrjﬁm‘u:”.
tmen and (o equality of Lreatmed Lin respect ol wor o c(!l L
Paragraph (a) speaks of lie right 1y peofessional and VUCJ.lluﬂd u

| NZL Van Cardkon v Avtarmey-Generat {Cooke 1) $41

“Obviousty tliese very general stalements aie not direcicd specilically to such
nariow questions as removal expenses. Nor are they part of our domestic law.
They represent goals towards which members of the United Nalions are
expecied to work, But, in relalion 1o certain social rights enunciated in e
United Nations Universal Declaration of Human Rights, the opinion
expiessed in 8 Halsbury's Laws of England (41 ed} para B44:

"They may be jegarded however as representing a legislative policy

which might infuence the courts in the iInlerpretstion of statute law'' ——
Adopling 1hat approach, 1 think that the discrimination agatast maericd

10 women in the general conditions does not accord with the spitit of the United
MNations declarations, and that it would be unsale 1o infer lrom reg 16 (9 thar
general conditions witl that tendency were authorised in 1957 or 1973, 1t is
not Lo be overlooked that New Zealand has not ralified (e Equal
Remuneration Coavention 1951 (No 100) of the taternationsl Labour

I'5 Oiganisation, for reasons touched on in the Report of the Connnission of
fnquiry on Equal Puy in New Zealand (L9701 purss 1.9 wnd 1,10, Durt tiat
does nol aflzct the present point, which is that a comparalively new
subdelegated power, expressed 11 somewlat general teems and on its face of

an ancillary and innocuous kind, should not without compelling reason be
20 taken 1o allow the introduction of a policy conflicting willl the spirit of
international standards proclaimed by the United Nations docuinents.
Whelher a regulation under 5 165 or s 203 could validly authogise sucly.a

policy is not nuw the question, but as & matter of constroction of the Act |
doubl at.

23 For the foregoing reasons question 2 (a) will be answered as follows: (he
geacaal conditions are not valid in so far as  respect of removal expenses
they discriminate against mairied women teachees on the basis of sex only.

Cheestion 2{b)

s

30 “Ace the 'general conditions® laid dowa by the Mimsiec of Education
putsuant 10 reg 16(9) ol the Gducation  (Salaries and Stafiing)
Regulations 1957 valid in so lar as they:

"(L)Detenmine the class ar description ol teachier who s eliyible for

35

the payment of expenses pursuant Lo reg 16 aloresuid?"”

Section 165 (1)Xg) pives power to muke regulations for a purpose:
namely, presceibing rates ol wllowsnces that may be pald towards the cost of,
ot incidental lo, the removal of teachers on transter from one school to
another. 1 can Nnd nothing express or Implied In that provision or elsewhere
40 it the Act suppanting the view that, if the power is exescised, (e regulstions

niust provide for the payment of allowances (v all teachers who move [rom

one schowl to anctiter, whatever the reason [or Lhe teansler. Nog can | accept

3 suggestion made by counsel lor the plaintiff that s 165 (1)(g) presupposes

that, even il the power theseunder is nol exercised, deachers on transfer (e
a5 entitled to removal expenses. Rights to such expenses must depend directly

or indizectly on the regulations. 1 will assume that if calegortes of teacliers are

sclected as eligible for reinuvsl expenses, the busis of selection must be
reasonable in the sense in which that term is used in public law: see, [or
nstance, the speech of Lord Diplock in Secretary of State for Education and
o Science v Tameside Merropolitun Borough Councit [1976] 3WLR 641, 681,

(1976} 3 All ER 665, 695. Bul prima {acie there is nolling to indicate 1hai
any unreasonable basis has m fact been adopied. Indeed, given that telection
s peanissible, Tdid nol understand counsel for the plaintifl 1o be secking 1o
show unreasonableness in e selectiun of the categuies of teachers entitled

/




