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360 United Kingdom [1897] 3 LRC

ROSE LJ. lagwe. By 5130 of the Supreme Court Act 1981, Parllament
tenferred oa the Lard Chancellora slple power, subject ta the concurrence of
the Treasury and judidal Heads of Dicistan, to pregcribe Supreme Court [ees,

There is nothing in the scedon, or elsewhere, to suggest thar Parllament
canremplaced, sulll less conlerced, < powes for the Lord Chancellor 1o preferibe
fees so a3 1orally to preclude the pow from access to the courts, Clearlegislation
wouwld, in my view, be necessary 10 confer such a power and there is none,

Accordingly, this application sicreeds and we shall make the declaratian
sought.

Solicitors:
Bindman & Partners for the applicana,
Treasiry $olicitor for the Locd Chancellor,

Vishaka v Hajasthén 361

India

Vishaka and Others v State of Rajasthan and Others

Supreme Court
Verma C), Manohace and Kirpal )
13 August 1997

Constizwtlonal law — Pundamental rights - Brforcement ~ Guideline for enforcoment

of rights ~ Righs to lif, libevty, egwalicy and freedomt of profeasion — Gender equality
— Sexual larasimens in workplace — Guiddlines having force of law in flew of
legislation ~ Applicaion of intemanional agrcements in intoprting rights acd
Jormulating guidclines - Consliiution of the Regublic of [ndia 1956, arrs 14, 15, 19,

20,324, 31, 73, 203, Sch? - Convention on ihe Eliminavion “of All Forme of
Discrimination against Women 1979, arts 11, 74,

Following the aleged gang rape ofa social worker in Rajasthan, and in view of
the prevailing climate [ which the violation of working women’s rights wasnot
uncommoa, the applicants, 2 group of social activists 2nd non-government
organisaijons, filed 2 petivion under am 32 of the Constitution of India 1950
invoking the Supreme Court’s powers under thet provision 1o issue directions
for the rnforcement of the fundamenm) rights of waridng women lo cqual
restment, 10 practise any profession and o personal liberty guarameed under
arls 14, 19 and 21 ofthe Consvitudan,

HELD: Directions delivered prescribing guidelines end notmas for dealing wirh
sexual harassment of women in the worbiplace,
Article 32 of the Constitution empowered the Supreme Coust to issue
“guidelines for the enforcement of constirutionally guarantced rights, which
would br binding law uniil such time a icglslation was cnacted for the purpose.
Moreover, ara 51 and 253 of, and Entey 14 of 5ch 7 o, the Constintion
requlred the court 1o apply intemational agreemnents to which India was a
slgnatary In imerpreting those rights and formulating guidrelines. 1n the absence
of domestic law bccupying the field, 1o formulzte effective measures to check
the evil of sexual herassment of warking women at all workglaces, the contents
ol imemarional Conventions and norms were sigoificant for the purposc of the
interpretation of the guarantee of gender equality, the right 1o work with
human dignily in aty 14, 35, 150YD and 2t of the Canstituticn, and the
safeguards against sexwal barassment implick therein. Indeed: it was an
accepied rule of judicial construciion thac regard must be had to intermnational
Conventions and nomms for construing domestic aw when there was no
inconsistency between them and theee was a void in the domeste law. In the
instaat case it was dear that the incidents complained of were violations of, intex
alia, the fandamenzl rights to equality, fredom of profession, and life and
liberty guatanteed under arws 14, 13, 13(1)(F) and 21 of the Consttution.
Accordingly. the court was empowered to Intemprer those wruvisivns in
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362 India [1397]3 LAC

dccordance with the Conventon on the Elimination of Al Pomms of
Discrminaton against Wornen 1979 and, in particulag, arts [} znd 24, which
required seares pardes to fake appropidare measures to eliminate disciminaton
agalmit women in the field of eployment and ta underrake to adopt measures
aimed ¢ achleving rhe full realisation of the dgbn recognised in the
Couvewtion, Guidelines were therefore prescribed for due observance in
workplaces and other institutions pending the enacmcat of legistation. The
poidelines set out the duty of the empleyer or othee responsible persona in
workplaces and other Instiutions, 1:quired employets to take steps to prevent
or deter sexual haassment and e take 3ppropriate disciplinary action if it
occurred; required dhe establishimurt of an appropriate corplaints mechanism
in the cmployen’ organisadon and 1equented central and stave govermnments o
considet adopting suitable messures, including legidlation, w ensure the
cbservance of those gaidelines by ci«ployers (sce pp 385-370, post). Minister for
Imsmigraiion end Blovie Affairs v Teoh {1995] 3 LRC 1 and Nilibasi Dehera v Sate of
Orissa[1994] 2 LRC 5% approved.

¥er cumam. The obligation af the Sopreme Court uoder arc3z of the
Consdtution for the enforcement of fundamnental rghts in the absencr of
Iegislation must be viewed along with the role of judiciary envisaged i the
Beijing Statement of Principles oi the (odependence of the Judidary in the

LAWAS!A region, whith pdncigics represent the minfroum standards -

neccsiary to be ohserved in order 1o maintain the independence and effecdve

fuortioning of the juditiary (see o *: 4, post),

[Bditors* note: Anticle 32 of the Conitiwtion of India 1950, so fir &r materfal,

provides: ... {2) The Bupreme Cour shall have power to issue directions or

orders or wrils ... whichever may be a propriate, for the cnforcement of any of

the rightr conferred by this Pacr.”’

Axnticle 14 of the Constlrution provides: “The Stare shall not deny 1o any person

cquality before the law ar the equal prosection of the laws within the tenitory

ofIndia.’

Anticle 19 of the Conmitudon, so fac as mareriel, provides: (1) All citizens shafl

have the right ... (f) to practise sny profession, o« to canry on any p¢cupation,

rade or business.”

Antide 21 of the Constitution, so far sy marerial, provides: 'No person shall be

;lq:;rhcd of hiz life or persanal Uberty eacept according to procedure established
¥ law.! .

Articles 15 and 51 of the Constitation, so {ar as material, are sev out at Pp 164

363, post. :

Ariicle 253 of the Constitution is set out at p 163, posi.

Schedule 7 10 the Constitution. so far as saterial, is set qut at p 365, post,

Artide 11 of the Cenvention oo the Bimination of All Forms of Discrimination

against Wonca 1979, so far as marteriad, is set vut ar p 366, post.

fudcle 34 of the Convention is sel ov,caup 366, post ]

Cares reforred to in Judgment
Nilibun Behera » Suate of Orissa {1994} i LRC 99, 1993 (2) SCC 746, Ind SC

Minister for Immigravion ard Ethnic Ajfiirs 7 Teoh [1995]3 LR 1 {1995) 182 CLR
273, Aur HC

Vishaka v Rajasthan (Verma CJ, Manohar & Kirpal JJ} 63

Legistation referred to in judgment
Austmlia
Consdrution of the Commonwealth of Australia §300

India

Constirution af the Republic of lodia 1950, arts 4, 15, 19(1)(), 21, 32, 51(c), 713,
141, 253, Sch 7

Indlan Penal Code

Industdal Erployment {Standing Qrders) Act 1946

Protection of Human Righta Act 1993, 8 2(d)

Other sounces referzed 1o in judgment

Brijing Statement of Peinciples of the independence of the Judicary 1595

Comvention on the Blminaton of All Porms of Discrhmination .a‘gai.nst Women
1978 (18 December 1979; GA Res 347130, UN Doc A7 34446}, ars 11, 24

Intermational Covenant ¢n Clvil and Political Rights (New Yok, 16 Decernber
1966, T3S 6 (1977), Cmind 6702), a1t 32 :

UN Committee on the Elimipation of Dacriminstion apainst Women
Recomnmendatons, 17, 18, 24

Petition

A group ol social activists and non-govenunental organisatons brought as a
class action 1 petition vnder art 32 of the Constitudon of the Republic of india
1950 Invoking the Supreme Count’s power under that pravivion te issuc
directians for the enlurcernens of certain imdamental rightyincorporated in the
Constution that were being violated by the convinued practice of sexual
harassment of women in the wadgplace in lndia. The facts are set out in the
judgment of the count. :

35 Meenakshi Arova and Ms Naina Kapur for the petitioners.
The Saliciror General for the respondents.
Shri Fali § Narfman appeared as amicus curiac,

13 August 1997, The following judgmear of the count war delivercd.

VERMA CJ, MANOHAR and KIRPAL Jf. This writ pedtion hasbeen filed for
the enforcenent of the fundameniel rights of woiking women under arts 14, 19
and 21 of the Copatitution of the Republic of1ndia 1950 In view of the prevailing
cdimate in which the viclation of those rights is not uncommon. With the
increasing awareness of and emphatis on gender justce, there is an increase in
the effort to guard ageinst such violations; and the wesentmeat towards
incidens of sexval harassment is also Increasing. The present petition has been
brought a3 a clasy action by certain social actvists and NGOs with the ajmms of
focusing sttention towards this socielal abrrratan, asgisting in finding suitable
methods for the: realisation of the true coocrpt of ‘gender equality’, ta prevent
sexua! harasement of warking women in all workplaces through judicial
process, and to fill the vacuum in existing legislatian.

The immediare o5 for the filing of this writ pedton s an ncident of
tleqed brutal man, « of 5 social worker in a village of Rajasthan. That
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364 India (19971 2 LRC

mddent & the aubject macer of a separate criminal acton and no further
rzeadon of it by us is necessary.  The incident reveals the hazards to which a
warking wornan way be exposed end the depravity 0o which sexual harassment
can degencrate, and the urgency "o safiguacds by an altemnadve mechanism in
the absence of [cghlative mneasures, Iy che absence of legislative measures; the
nced ir to find an cifective alterrative mechanism wo fulfil this felc and Lrgent

© sociy] need,

Bach such Incident results in siolatien of the fondamenca) rights of “gender
equality” and the ‘righc to life and! ltherty’, It is a clear violadon of the righns
undecarta 14, 15 and 21 of the Copstitaton. One of the logical consequences of
such an incident is also the violaton of the vicdm's fundamenral right under
art 19{1)(F) 'to practise. any prafession, or 1o cacy oux 4ny ocoupadoen, trade or
business’.  Such violations therefore attract the remedy under ast 312 for the
coforcement of these fundamensal sights of wamen, This class action under
art 32 of the Constltarion is for this reason. A writ of mandamus In such a
sltuarion, if it is to be effective, nreds to be accompanied by directions for
prevention, as the violatan of fundamental dghts of this kind ic a recurring
phenomenon.  The fundamenzal right to carry on any occupatin, teade or
profession depends on the availability of 2 “rafe” working cnviranment. Right
v kife means life with dignity. The primary responsibility for ensurng such

safety and dignity i through suitable legislation, and the creation of 3-

piechanism for 13 enféroement, i of the Jegislature and the executive, When,
however, instancey of somal harassment resulting in viotation of fundameatal
rightt of women workers under arts 14, 19 and 21 are brought before us for
redress woder art 32, an cffective redressal requires that some guidelines should
be laid down for the protection of these ghts 1o fill the legilatve vacuum,

The notice of the petition was givea to the state of Rajasthan and the Unjon
of India. The learned Solicitor Genera! appeared for the Union of Indla and
rendered valuahle assistance in trr: toue spinit of 2 law officer to help us furd a
proper solaton 10 tus sucial proera of considerable magnitude. In addigion
10 My Meenakshi Arora and Ms Naina Kapur who assésted the conrt with fuf]
commitrent, Shri Fali § Naritnan apprarcd as amicus curise and repdesed great
assistance. We place on fecord cur great appreciation for every counsel wha
appeared in the cate and render  che needed assistance to the cogunt which
cnabled v3 w6 deal with this wnusual manter in the manner considered
appropriate for 2 cause of this na ure. ‘

Apart from art 32 of the Constitution, we may refler to same other provizions
which envisage judicial interveation for cradicaton of this social evil, Same
provisiors by the Constitation | » iddition to arts 14, 19(1}(fy and 21 which have
relevance are:

“Prokibition of discriminat: » =n grounds of religion, race, caste, sex or place of
birth

15.—1) The StaLe shall nor disrriminate sgainst any citizen on proonds
only of religion, race, caste, ses,  face of binh or any of them ...

{3) Nothing in this acticle shall prevenc dhe State from ma king any special
provision for women end (2 dren ...

ik a

c

=1 ‘

Vishaka v Rejaw_=an (Verma CJ, Manahar & Kirpa! JJ) 365

‘Proviston for just and humane conditions of work and matemity relief
42. The Stete shall ronke provision for secudng just and humape
conditiors of wark and for maternity relief.’

‘Fundamental daties

51A, It shall be the duty of every chtien of India—(a) to abide by the
Constitution and respect jits {deals and institutions ... {c)10 promote
hagrmony and the spirit of common brotherhood amongsy 2l the people of
India transcending religlons, linguinic and regional or scctional diversities;
lo rengunee practices derogatory to the dignity of women ..’

Before we reler 10 the intemational Conventlons aad nerms having
relevance in this field and the manner in which they assume significance in
applicatlan and judical interpreration, we may advert to some other provisions
in the Conggnition which permit such use. These provisions afe:

"Proviolon of international peace and securily .

51. The State shall endeavour tw ... (c) foster respect for Internatjonal
law and treaty cbligatons in the dezlings of organlsed people with onc
another ...’ :

‘Legislation for giving cffect to international agreemonis '

253. Notwithstanding anyrhing in the forcgoing provisions of thiy
Chapter, Pacliasnent has power to mahe any law lor the whole or any part
of the teadiory of India for Implementing any treaty, agreement ur
convention with any other country or countrles or uny decision made a¢
ary intemational conference, aszociadon or other body.”

"Sevenih Schedule: List 1—Unior Link:

14. Entening into treatirs and agreements with foreign couniries and
tmplemenlpg of treaties, agreemcnts aod coovendons with forcign
countriey,”

/n the absence of domesuc law poeupying the field, to [ormulate eBective
measures to check the evil of sexual harssment of working women at ali
workplaces, the conrents of inermational Conventions and nonms are
significant for the purpose ol the inwpretation of the guarantee of gender
cquallty, the right @ wotk with human dignity/{n arts 14, 15, L9{1){) and 21/4[
the Constitution, and the safepuards against sexual harassment implicls therein.
Any international convention not inconaistent with the fundamental rights and
in hamony with ity sparit must be resd into these provisions 1o endarge the
meaning and content thereof, oo promote the object of the consticutional
guannn:-;/‘]'lﬁs iv implicit from art 51(c) and the cnabling power of Padiament
o caact laws for implementing the Intemzdonal Conventions aud norms by
virtue of art233 ecad with Bouy 14 of the Union List in Sch? to ihe
Constitution. Articke 73 alsg iy relevans, It provides that the executive power of
the Union shall extend ta the matters with respect ta which Pariament has
power to make laws. The execotive power of the Unlen is therefore available
une]l Parliament eracty [egidation expressly io provide measures needed w curb
tie evil,
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Thus, the power of the crurt under art32 for enforcvement af the
fundemental rights and the exe: irdve powier of the Union have to mieet the
challenge to protect working war o from sexual harassment and to make their
fundamental right preaningful. Governance of the sotiety by rhe rule of law
mandates this requirernent as a logical concomitant of the cansiturlonal
scheme, The exestise pedormed by the court in chis matrer fr with this
common perceplion shared with the leamed Solicitor General and other
members of the Bar wha rendered valuable assistance in the performance of this
difficuletask in the public intercst. )

The progress made st each hearing culminated in the formulation of
guldclines o which the Union of 'ndla gave its consent through the [camed
Solicitor General, indicating thar these should be the guidclines and nomms
declared by this court to govern the hehaviour of the employers and all others
2y the workplaces to curb thix social evil, I

— Gender equulity indudes proteciion from sewual harassment and the right 1o
work with digpity, which is u unilveaally recognized basic human dght. The
commen minimum requirement of this right has recelved global arceptance,
The intemational Conventions and narms are, therefote, of grear sgmificance
in the formulation of the guldelines 1o achieve this purpose. =

The obligation of this conrt wnder 21132 of the Constituton for the
enlorcement of these fundamental rights in the absence of legislation must be

viewed along with the role of judiciary envissged in the Belfing Stawement of -

Principles of the Independence of thr Judiciary in the LAWASIA region. These

- . prindples were accepted by the Chicf Justices of Asia and the Pacific at Beljing

in 1999 us those cepresenting the minimum mandards necesvary to be obwerved
in order 1o maintain the independence and effective fancdoning of the judiclary.
“Tne objectives of the judiciary mentioned in the Deljing Statement are;

"Objectives of the Judiciary

10. The objectives and funciions of the Judiclary indude the following:
(2} to ensure that all persons are able ro live securely under the Rule of Law;
(b) 1o promute, within the proper Limits of the judicial function, the
observance and the attainment of human rights; and (c) w administes 1he
law Impardally arnong persons 2nd between persom and the State,'

Some provirdons in the Convention on the Blimimation of All Borms of
Discdminalion against Women (1€ December 1979 GA Res 34/180, UN Doc
A/f34/46) of 1lgnificance in the preseat context are:

"11.—{3) States Parties shall teke all apprapriate measuies o elimlnate
discriminaslon against womeo in the feld of croployment in order to
ensure, on a basis of equality of men and women, the sams rights, in
particular: (n) The right to work as an inallepable right of all buman beings
-+« {f) The right to protection of health and to safety in working conditons,
including the safcguacding of the funclion of reproduciion ...

"24. Sates Parties undertake o adopr ell necessary measures at the

national level aimed st achleving the full reakization of the rights recognised
in the presenc Convention,'

Vishaka v Raja an (Verma CJ, Manchar 8t Kirpal JJ) a67

. g, d The gereral recommendations of the UN Cammittee on the Blimination of

Discrimination against Wemen in this contexr, in respect of art 11 are:

"17. Equality In employmens can be sesiowsly impaired when women are
subjected to gender-specific violence, such as sexual harassment in the
workplace.

- 18. Sexuu barassment includes such unwelcome sewually determnined

behaviaur as physical conacr and advances, sexually coloured remarks,
showing pornography and sexwal demands, whether by words or acdans.
Such conduex can be humilkdng and may constcure 2 health and safery
problem; it is discriminatory when the woman has reasanable ground to
.believe that her objection would disadvantage her in connection with ker

= c croploymeat, Including recruitment or promotion, or when it creates a

hostile working environment.

24, ... (i) Bifecive comphinis procedures and remedles, including
compensation, shouldbe provided; (j) Sranes parties should indlude in their
reports information on serwal harassmeat, and on imeasvres tw protect
woroen from sexual harsasment and other furms of violence of coercion in

¢ the warkplace.’

- = ‘The government of India ratified the above Resolution on 25 fune 1593 with
some reservations which zee notmaterial in the present comteat. Arthe Founh
World Conference on Wamendn Beijing, the govermment of India also made an
offical cormitment, inter alia, 1o formulate snd operationalise a natronal policy

- € on women which will continuously guide and inform action av every level and

in gvery secter; to set up 2 commission for Wormen's Rights to acr as 2 public
defender of women's human rights; and to mstitationalise a national [evel
mechanism to monitor the implementation ol the Pladorm for Action. We
lave therefore no hesitation in placing relisnce on the above for the purpose of
comtruing the nature and smbit of the constitutivnal guarantec of gender

& 1 - equality In our Constitution,

The meaning and content of the Fundemental dghs guaranteed in the
Conatitution are of sufficient amplitude to encompass all the facews of gender
cquality including prevention of sexuzl h2rassment or abuse. Independence of
judiciary forma & part of our constitutional scheme The intemational
Conventions and nomms are to be read mto them in the absence of enacied

g, L domesiclaw uccupying the ficld whenthere is no inconslstency berween them

—lt is now an accepted nie of judicial construction that regard must be had o
intemational Conyentions aad norme for construing domestic law when thece
is no inconsistency between them and there b a void in the domestic laws The
High Coum ol Australia in Minider for Immigration and Ethnic Affairs v Teoh [1955]
3 LRC ) has recognised the concepr of legiimate expectation of ity obyervance

h in the absence of 2 contrary legistalive provision, cven in the absence of a Bill of
‘Rjghes in the Constitution of Ausiralja.

In Niltbari Behem v Stale of Orgsa [1994) 2 LRC 92 » provision in the
Intcrnational Covenant on Civil and Political Rights (New York, 16 December
1966; TS 6 (1577}, Cmnd 6702} was referred to o support the view taken that
‘an enforcrable righe to compensadon is notalien to the concept of enforcement

{ ofa guarameed 5 | as = public law remedy under art 32, distinct from the

5728]
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puvare law remedy in mm./fhcrc It no reason why these international
Conventions and norms cannnt therefore be -used for construing the
Rundamentet rdghts expressly guesanteed in the Constitutlon of India Which
embody the basic coteupr of gend:r

In view of the above, and the a=scace of enacted fa i
eflecive enforcement of the base hurnan right it! ;:ﬁefrz:f:uf;rﬁi
guarntee againsr sexual haressment and abuwse, moge puticulady againse sexual
ha rassment at wockplaces, we lay down the guidellney and norms specified
hnn:ma.ﬁ“:r for due abservance at al! workplaces or other institutions, until
lcgl.s!aunn Is tnaceed for the purpose. Thir is dope in exercise of the power
available under art 32 of the Consrituton for enforcement of tre fundamencal
vights andit s further emphasised that thiy would be treated as the Jaw dechired
by this court under art 141 of the Censtiturion, :

The GUIDBLINES and NORMS presciibed heredn are a5 below,

—HAVING REGARD o the detnition of '} ights' .
Pratrchon s REGA Rghas o S human dghts’ In s 2(d) of the

—TAKING NOTB of the fact that the presens civil and penal Luws i1 Indla do
not adequately provide for specific Pro.ection of women from sexval harassment
in workplaces ond that cnactment o' such kegislation will rake considerable time

—Ir s necessary and expedient fr emphloyers in work
responsible pecions or institutions
prevenden of scxual harassment of women s follows.

L. Duty of the employer or othe .cspunuible Posons in workplaces and other
fastbhutions. Tt shall be the dury of /- - cmployer or other responsible persons iy
workplaces o other institutions t. wrevens or derer the commission of acts of
sexval harassment aad ta providr o c procedures for the resolution, seitlement
Or praseculion of acts of semu:f hara sment by faking all steps required.

Z. Definition. Far this purpose, yeaual harassment includes such unwelcorme
scaually deeerrnined behaviour (whether direcly or by implication, as:
(2) physical contact and advances; (b)a demand or request for seaua] &Vours:
(c).;\:xual_ly coloured remarks; (d) showing pomogtaphy; (c¢) any uu.he;
unwe.come physical, verbal or ron-verbal conduct of 3 sewal ranure. Where
any of these 2ets is commiized in circuimstan cey whereunder the victim of such
conduct has 3 reasonable apprehumion thay In eladon
employnwent or work, whether soc s drawing salaty, or honorariwn ot
volunmry, whether In government, puablic or private enterprise, such conduce
tan be humiliating and may constiiute a2 health ang safety problem, Tt is
discrirainatory forinmance when the women has reasonable grounds ro believe
that her objection would disadvantage herin connection with Jyer employment
of work lacluding cecruiclig or promotion or when it creates 3 hosdle work
envirofiment. Advenc coasequences might be visited If the vicsm does nor

places as well as ather

‘consent to the couduct in guestion o: raises eny vhjection thereto,

3. Prevotative steps. All emplayes or persons in drarge of 1 workplace
wheticr in the public oc private serio- should rake appropriate s1eps to prevent

sexita! harassment. Withoue prejudice 1o the generality of this oblivars :
should cake the following syeps. £ o s bligaton they

{2) Expresy prohibition of sexua) Sarmsrment as defined above x the
xand einated In apprapriate ways,

aquality in all spheces of hurnan aciiyity, —

e observe certuin guidelines to ensure the -

to the victim's

a‘

, &

Vishaka v Rajasthin {Verma CJ, Manohar 8 Kirpal JJ} 269

(b) The rules/tegulations of government arul public sector bodies relating o
conduct and discipline should include rules/regularions peohibiting sesxual
harassment and provide for appropriaic penaltes in such rules againge the
offender.

{c} As regardy private cmployers steps should be taken to indude the
zloresaid prohibitians in the sanding orders under the Industrial Bmployment
(Sanding Orders) Act 1546.

{d) Appropriate work conditions should be provided in reipect of wark,
leisurc, health and hygiene w further ensurc that there is no hostile
eavironment tewands wornen at warkplaces and no employed swoman should
have reasonable grounds to believe that she is disadvaniaged in connection with
her ermployment.

4. Criminal proceedings. Where such conduct amuunts to 8 specific offenze
under the Indian Penal Code or underany other law, the employer shall initiate
approprate 2cdan in accordance with law by making a complaint wiih the
apprapriate althorlty. ln pardcular, {tshould ensure that victlms or wimesses
are pot vicdmised or discrininated against while dealing with complaine of
sexual harassment, The vicrims of sexual harassmea: should bave the opiion 10
scek wans{er of the perpetrator or their own tramfer.

5. Disciplinary sctfon.  Where such conduct amountr v misconducs i
ernpluyment as defined by the relevant service rules, appropriate disciplinary
action should be iniviated by the employer in accordance with thosc ules,

6. Complaine mechanism. Whethieror nat such conduct constitutes an offence
nuler lsw ora breach af the scevice rules, an appropriate complaint mechankm
should he created in the employer’s organisation for redress of the comptain
nmde by the victim, Such a complaint mechanism should ensure tirne-hound
treatment of complains.

7. Complaints commfiree, The complaint mechanism, referred to in (6) shove,
should be adequate to provide, where necessary, a complaints commitece, a
special counsellor, or ather support service, indudiag the maintenance of
confidendlality. The complaints committee should be headed by 2 waman and
uot less than half of its members thould be women. Fusther, 1o prevent the
possibility of any undue presswre or influence from senior levels, such
complaints commmittee should invelve a thitd party, cither an NGO or other
body who is familiar with the issue of sexual harzssment. . The complaints
commlrtee must make an annual ceport to the govemment depariment
concerned of the complaint and action taken by themn. The employesr and
pecson in charge will also repurt on the oompliance with the aforesaid
guidelines Including on the reports of the omplaits comminee 1o the
govemment departmenc

8. Worken' initistive. Bmployees shoald be allovred to rakse ssues of sexual
lraressment at warkers' meetings and other approprate fora and it should be
affirmatively discussed in employer-employee meetings.

9. Awaratess. Awareness of the rights of female employees in this regard
should be cicated in particular by praminendy nodfying ¢he guidelines {and
spproprate legisladion when tnacted on the subject) in a suitable manner,

10. Third party harassment. Where sexual harassment ocours a9 a result of an

[ act or omission by any third party or outsider, the employer or person in charge
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will cake all sreps necessary and reasonable ro assise the affected person in termis
of mpport and preventstve action.

11, The ceotml/siate. govenments are requesied ‘o consider adapting
suitable measures inchiding legistarian to ensure that the guldelines lald down
by this oxder are also obterved b, employen in the private sector.

12. These poidelines will oo prejudice ahy rights available under ihe
Protcction of Human Rights Act 1973,

Accordingly, we direct thar dw: sbave guldelines and norms would be strdctly
obeerved ln all workplaces foc the preseevation and enforcement of che right to

geader equality of the worklng woman. These dicections would be binding and -

enforceable in law undl suiteble legislation is cacted (o occupy the field, These
writ pedtions wc disposed of, eccordingly. :

Russell v A-G KFA|

Saint Vincent and the Grensdines

Russell and Another v Attorney General and Another

Privy Council

Lord Muatil), Lord Nicholls of Birkeahead, Lard Hofinmann, Lord Clyde and Lord
Hutton

Z7-28 January, 15 May 1937

Constilutional law ~ Parliament — Elections — Constituency Brwndanes Commission
—Requivement that cormmission be appeinied follawing populatien ¢ ~ Failure ta
appoint comuisiion befare general election - Defrarted dection cneidates sceking
constititional relief — Appoiniment of commission soon afterwards - Whether
appointment of commission conditton precedent to valid electéon — Whaher defeared
pavitamentary condidates possessing locus siandi to brivig action for declararery yelief
— Availability of discrelionary relief to applicants with ‘relevant interest’ -
Constitution af Saint Vincent and the Grenadines 1979, 15 13(2), 48(1), 96(1), {5}
In 159} a censur of population was held in Saint Vincent and the Grenadines.
Pollowing a gencral election in Fehruary 1994 the first and second appellants,
two of the defrated candidaces, issued 1 notlee of motian in the High Court
clalming, inter alis, thar the faibire o appoint 3 Constituency Roundarics
Conumlston as required under 2 33(3} of the Censiitution was a breach of the
Constitutian, making the entire clection process a nulity, and seelking relief
under 3 96(1) of the Comatitution. [n June 1994 2 commission was appointed,
The judge at first insiance dismisved che applications. On appeal, the Court of
Appral upheld the decisian to deny relicf to the firse and second appeliants but
made declaradons In respect of ehe third and founth applicanis (In relazed
lidgariun) that, inter alia, campliance with procedural rules was a condition
precedent to the validity of electoral petitions, that the upplicanis” right 10 be
registered and voie bad been infringed for which they were awarded 31,000
compensarton cach. The appellants appraled 10 the Privy Councd where the
appellants’ case wat transfismned: followlng some concessions on the part of the
cespondents the appetlants no lpnger sought to rontend that the ¢lection was
invalid bw meiely sought declaratory relief that there had been a fallure o
comply with the requirements of the Constitudion, The respondents sought
kzave to cross-appeal againse the awurd of damages to the third and fourth

applicanis.

HELD: Appedl dismizsed, Respondents’ application for leave refused.

The appoimment of 2 boundaries commission under £ 33(3) of the Consutaion
of Saint Vincent end the Grenadines was not 2 condition precedent o 3 valid
election, although s»-h a commission had to be appointed within a reasonable
tirne after the heldi “a papulation census. [t wouldbe abeurd to hold thata
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