Republic of the Philippines

NATIONAL LABOR RELATIONS COMMISSION

SEVENTH DIVISION

(formerly Fourth Division)

Cebu City

IMEFHEL  I.  RODRIGO,

            Complainant-Appellee,               
  

 -versus-
            NLRC Case No. VAC-03-000136-2013




                RAB Case No. VII-07-0999-2012
BROADWATER MARINE PHILS., INC./

ATTY. LEONOR INFANTE, President/

RODNEY D. HEGERTY, Owner/ CAPT.

JENS HANSEN, Owner/ACTIVE  BOATING 

& WATER SPORTS MAGAZINE,




Respondents-Appellants,
x--------------------------------------------------------/  PROMULGATED:
        
          D E C I S I O N

This is an appeal
 filed by respondent from the Decision
 of the Acting Executive Labor Arbiter
 dated 21 January 2013, the dispositive portion of which states, thus:
“WHEREFORE, premises considered, judgment is hereby rendered declaring the dismissal of complainant Imefhel Rodrigo as illegal.

Respondent Broadwater (BW) Marine Phils., Inc. is hereby ordered to pay complainant Imefhel Rodrigo the total amount of THREE HUNDRED FIFTY-TWO THOUSAND SEVEN HUNDRED THIRTY-EIGHT & 10/100 (P352,738.10) inclusive of backwages, separation pay, housing benefit, boat show expense, proportionate 13th month pay for 2012, moral and exemplary damages and attorney’s fees.

The computation of complainant’s monetary award is shown in the attached computation sheet which is part of this decision.

All other claims are dismissed for lack of merit.

SO ORDERED.”
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Respondents raise the following errors, thus:

I. The Honorable Labor Arbiter committed grave abuse of discretion in ruling that respondent company is guilty of illegal dismissal;
II. The Honorable Labor Arbiter committed grave abuse of discretion in awarding complainant backwages, separation pay, moral & exemplary damages, housing benefits, boat show expense and attorney’s fees. 
FACTUAL ANTECEDENTS

Facts As Stated By

Respondent

Complainant was hired on 05 October 2007, and was appointed as Branch Manager of respondent’s Cebu branch in the same year.  

As Branch Manager, complainant had two (2) subordinate staff, and was responsible for the supervision of her own office only.  Her position did not include all other powers of one belonging to the managerial level of the company.  For instance, the hiring, firing, granting of discounts and/or commissions, reimbursement of personal expenses from company funds and disbursement of company funds must have prior approval from the managing director, Rodney Hegerty.

 As to her compensation package, complainant was paid a monthly salary of Twelve Thousand Pesos (Php 12,000) plus housing benefit of free monthly rental.  
While performing the duties that her position entailed, complainant gradually performed acts which properly pertained to those occupying managerial level positions, such as the granting of commissions and/or discounts to herself, to her subordinate employees and  customers without the knowledge and approval of the managing director.  Complainant also started applying company funds to cover personal expenses.
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Sometime in 2012, respondent hired Luisa Ginez as its Overall Finance and Administrative Officer.  The latter was given supervision over all of respondent’s employees, including complainant herein.  When Ginez started questioning and correcting complainant’s actions, the latter began to exhibit an antagonistic attitude towards Ginez.
Despite several memoranda urging her to change her belligerent attitude, complainant still exhibited disrespect towards Gizez, her superior.  This prompted respondent to transfer her to the position of Regional Sales Officer for the VisMin area in order to prevent her from supervising the Cebu branch.  

Said position was rejected by complainant.

Respondent, having decided that complainant was no longer suited as Branch Manager, relieved her of her position effective 30 March 2012, but retained her as Sales Representative.  Her monthly salary was not decreased, but her housing benefit was revoked.

On 21 June 2012, complainant, together with two (2) other employees under her, e-mailed a Petition against Ginez for violation of the “Code of Business Conduct.”  Said Petition urged respondent to subject Ginez to disciplinary action.  But instead of being directed to top management only, the Petition was directed to all of respondent’s employees.  

Hence, in a Memorandum dated 22 June 2012, complainant was made to explain her seditious behavior.  Preventive suspension was also meted out to her.  Complainant initially refused to leave the premises, but did so after respondent Hansen implemented the preventive suspension order.


Complainant never returned back for work after the period of her preventive suspension lapsed.  Hence, she should be considered to have constructively resigned from her employment.
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Facts As Stated By

Complainant


Complainant had been employed by respondent for four (4) years and seven (7) months before her employment was forcefully terminated on 21 June 2012.

All throughout her employment, complainant had occupied various positions, such as Head Office Accountant from 05 October 2007 to 30 April 2008, Branch Accountant from 01 May 2008 to 30 June 2010, Branch Manager from 01 November 2010 to 30 March 2012, and finally, to Sales Representative from 01 May 2012 to 21 June 2012.  
In addition, between the periods 01 June 2010 to 21 June 2012, she was also given the concurrent position of Marketing Officer for both Broadwater Marine (BM) and Active Boating and Water Sports Magazine (ABWSM), without additional compensation.


In August 2011, respondent hired Luisa Ginez as Finance Administration Officer.  Along with this development, adjustments were made in order to accommodate the involvement of Ginez in the payroll, accounting, hiring and operation matters, among others.  

Beginning September of that same year, without even informing her beforehand, complainant was no longer given the overtime pay she normally received since 2007.  

When complainant brought the matter up to her Accounting Assistant, she was informed that a new policy was drafted, disallowing overtime pay without prior approval from the head of office, Luisa Ginez.  


On 16 February 2012, Ginez sent an e-mail to all employees, announcing the promotion of complainant to VisMin Regional Marketing Officer. This shocked complainant, as she was never informed about such promotion, nor was she given the chance to accept or reject it.  Considering further that complainant had three (3) children in Cebu, the thought of relocating to a different place filled her with dread and fear.
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On 22 February 2012, complainant officially addressed such promotion, expressing her “honest apology” in having to reject it for lack of competency.  


On 13 March 2012, her promotion was made official with the issuance of the Appointment Confirmation by the President of the company, Atty. Infante.

On 14 March 2012, complainant reiterated her explanation.


On 22 March 2012, Atty. Infante, accepted her rejection of said promotion, but refused to reinstate her to the position of Branch Manager, thus:

“After a serious study and consideration of the grounds supporting your decline to assume the position of Regional Sales Officer for the Visayas and Mindanao areas, management decided to acceptance of the said position.  However, management considers the grounds relied upon to be inconsistent and prejudicial to the nature of the business of the Company.

Management, having considered all the above grounds and concluding that your performance of the past months did not reach the standard and ability as a branch manager, effective 30 March 2012, you are relieved of your position as BWM Cebu Branch Manager.  All business transactions shall be relayed to the main office in Subic either through the Overall Finance and Administrative Officer, Laisa Ginez and/or to Belle Apellanio for advice and/or approval.

The two (2) positions shall remain vacant until the management finds suitable personnel to fill them.”

This perplexed complainant, as the “evaluation” that Atty. Infante was referring to only covered her April – September 2011 performance.  Suspiciously, said evaluation was received only on 26 March 2012 or six (6) months later, in the midst of all the issues between complainant and Ginez.  Moreover, said evaluation was the first in all her years in the company, no evaluation ever having been conducted by the company to assess her work performance.

At around this time, complainant had already received withdrawals from the benefits that she once enjoyed: (1) the second half  of  complainant’s  February 2012 salary was deducted with an 
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amount of Two Thousand Five Hundred Thirty One Pesos (Php 2,531.00) representing her electricity expenses for four (4) months, or  from September to December 2011.  Prior to this, complainant had never been paying water and electricity bills as part of her housing benefit; (2)  complainant’s 2-6 March 2012 salary was deducted with an amount of Four Thousand Nine Hundred Fifty Six Pesos and 86/100 (Php 4,956.86), representing the expenses she incurred in a boat show sponsored by the company in Subic.  Complainant contends that in all her years as employee of the company, the expenses were never deducted from her salary; (3) complainant’s 16-30 salary was again deducted in the amount of One Thousand Three Hundred Seventy Five Pesos (Php 1,375.00) for three (3) days of sick leave not approved by the company.  Complainant contends that company policy dictates that “in case of emergency leave, leave form must be filed immediately upon returning to work.”   This was exactly what complainant did upon her return, while also submitting her medical certificate.  

 On 23 March 2012, Ginez requested complainant’s Accounting Assistant to send two (2) booklets of sales invoice and official receipts to the company’s Boracay branch.  The Accounting Assistant requested to put this on e-mail for record purposes as advised by complainant, the Branch Manager.  To this, Ginez replied, “siya lang nagsabing Branch Manager pa siya.”  

Refused, Ginez threatened the issuance of a memo for said defiance.

On 23 March 2012, the President issued another Memorandum addressed to complainant, stating “you are hereby relieved as Cebu Branch Manager effective today, 23 March 2012.”

On 24 March 2012, respondent Hegerty, the overall Managing Director, sent an e-mail to all employees, stating thus:

“This is to inform you that Imee Rodrigo is hereby relieved of her position as Cebu Branch Manager effective immediately.  All business transactions shall be relayed to the main Office in Subic either through Me or the Regional Purchasing Officer, Belle Apelanio or the Finance and Administrative Officer, Lui Ginez for advice and/or approval.
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The two (2) positions in Cebu, Cebu Branch Manager & Regional Sales Officer – Visayas & Mindanao shall remain vacant until management finds suitable personnel to fill them”
On 26 March 2012, complainant appealed in a Letter, explaining that it was required by BIR rules that sales documents, invoices, receipts and other accounting records for the Cebu branch should only be prepared, printed, kept, and used here in Cebu.  According to a BIR examiner, Neil del Miguez, be it a branch or a showroom, as long as it is selling, the showroom/branch concerned should have its own official receipts and sales invoices.

On 16 April 2012, Atty. Infante addressed complainant’s apprehensions about her promotion, thus:
“Your admission of our fear physically and mentally to travel through waters is taken as another ground for you to be relieved of your position.

Fully aware of the nature of the business that the corporation is engaged into, how in the world can you perform your job, when the need arises to travel through water.  You just admitted your incapability to do the job.  You cannot expect all other staff to do it for you, when you, as the manager, cannot perform the job yourself.

xxx

For the above justifications, you no longer deserve to continue holding the position as Branch Manager.  You shall continue to work as a sales representative of the Branch Office effective May 01, 2012.”

On 31 May 2012, a Code of Business Conduct was sent from the head office to the Cebu branch.  It identified the scope and the implementing guidelines for the employees to follow with eight articles and the procedures in handling administrative cases.

In the afternoon of 21 June 2012, the complainant, together with two other employees, sent a Petition, requesting respondent to subject Ginez to disciplinary action for violating two (2) of the Code’s provisions.  
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Because of said Petition, she was forcefully terminated without notice and hearing by Captain Jens Hansen, as authorized by the Managing Director of the company.
Proceedings 

Thereafter

The Labor Arbiter ruled that complainant was illegally dismissed,  and granted her backwages and separation pay in lieu of reinstatement, as well as her monetary claims of proportionate 13th month pay for year 2012, housing benefit, reimbursement for expenses she incurred during the boat show, damages and attorney’s fees.

Aggrieved, respondent instituted the instant appeal to contest the Acting Executive Labor Arbiter’s findings.

ISSUES
Whether or not complainant is illegally dismissed.
Whether or not complainant is entitled to her money claims.

OPINION OF THE COMMISSION

The right to life includes the right to livelihood. Deprive a person of his right to livelihood and you shall have effectively deprived him of his life.
In Francis Coralie v Union of India
 the Supreme Court gave a luminous guideline in the interpretation of “right to life” in Article 21 of their Constitution (in pari material with Article 5(1) of the Malaysian Constitution), Bhagwati J stated that:
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“The fundamental right to life which is the most precious human right and which forms the arc of all other rights must therefore be interpreted in a broad and expansive spirit so as to invest it with significance and vitality which may endure for years to come and enhance the dignity of the individual and the worth of the human person ... the right to live with human dignity and all that goes along with it namely, the bare necessities of life such as adequate nutrition, clothing and shelter over the head and facilities for reading, writing and expressing in diverse forms, free moving about and mixing and co-mingling with fellow human beings.”
All that, one can achieve, through one’s livelihood.

In another case decided by the Supreme Court of India, it ruled that
 - “an equally important facet of that right (to life) is the right to livelihood because no person can live without the means of living; that is, the means of livelihood. If the right to livelihood is not included in the constitutional right to life, the easiest way of depriving a person of his right to life would be to deprive him of his means of livelihood to the point of abrogation. Such deprivation would not only denude the life of its effective content and meaningfulness but it would make life impossible to live. That, which alone makes it possible to live, leave aside what makes life livable, must be deemed to be an integral component of the right to life.”
In the Philippine sphere, Filipino workers could claim a certain unique advantage not enjoyed by workers in many countries of the world:  The Constitution of the Philippines commands that “the State shall afford protection to labor.”  This is a command found in the 1935 Constitution, untouched in the 1973 Constitution as well as in the present (1987) Constitution.”

The 1987 Constitution declares as a State policy: The state affirms labor as a primary social economic force.  It shall protect the rights of workers and promote their welfare.
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Hence, any dispensation of justice must always be guided by this Constitutional objective, bearing in mind that preservation of the lives of the citizens is a basic duty of the State, more vital than the preservation of corporate profits.

Even under the international sphere, Article 4 of ILO Convention 158 (Termination of Employment Convention, 1982) mandates, thus:

“Article 4
The employment of a worker shall not be terminated unless there is a valid reason for such termination connected with the capacity or conduct of the worker or based on the operational requirements of the undertaking, establishment or service.”

Since Section 2, Article II of the 1987 Philippine Constitution states that the Philippines “adopts the generally accepted principles of international law as part of the law of the land xxx”, the above-provision becomes operative and effective within our domestic legal system without the need for further transformation or legislative action. 
The somewhat stringent rules laid down by both domestic and international law are recognition of that special place that labor occupies in the vast scheme of things, and their susceptibility to exploitation. 

Hence, the need for stricter guidelines to ensure their protection and well-being.

That said, after a judicious review of the facts of the case and the evidence presented by the parties, the Decision of the Labor Arbiter dated 21 January 2013 is hereby AFFIRMED in toto.
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First Issue:

Complainant Is Illegally

Dismissed

At the outset, We would like to correct complainant’s cause of action of constructive dismissal.  

Seeing that complainant alleges that she was verbally told by Captain Hansen, under orders of the managing director of respondent company, to leave the premises as her services have already been terminated, her allegations make out a case of actual, and not of constructive, dismissal. 

The reckoning point is when she was ordered out of company premises, and not when she was re-assigned to another company position, with the same pay grade.  Besides, in complainant’s complaint, she states “21 June 2012” as the date of her dismissal, said date being when she was verbally ordered out by Captain Hansen, as instructed by the managing director of respondent company.

Moving forward.

Complainant contends that she was illegally dismissed.  She narrates, in the Affidavit
 she filed to support her criminal complaint against Captain Jens A. Hansen for Grave Coercion and/or Grave Threats, how she was dismissed, thus:
“3.
At around 4:15 pm, our General Manager certain Rodney D. Hegerty who was in Australia Office made an overseas call to our Accounting Assistant Jesryl L. Pacquiao and checked from her if I was in the office, while the latter responded, “Yes, boss, ate Imee (referring to me Imefhel) is here!” When I asked Jesyl after their conversation about Boss’ reply, she quoted, “okay, very good, thanks!”

4.
Fifteen minutes later, while attending to my computer work inside my office, our Managing Director Captain Jens A. Hansen, also the company’s account signatory in Metrobank and the final approving officer in all check vouchers; he is also the sole signatory in checks for all the company’s disbursement transaction; the good Captain suddenly entered my office and accompanied by Julito Jusain, the company’s Head of the Security;
DECISION

VAC-03-000136-2013
Page 12.

#################
5.
At this point, he fiercely ordered me that as part of the management and one of the owners of the building, to leave the company right away because the management decided to terminate me; I was stunned and in a state of disbelief of what has just happened;

6.
My instant thought was to ask him if he has a letter or notice of termination addressed to me; I already hinted that this all happened due to the collective petition against an officer associated with the top management; he told me that the management him speaking on their behalf at that point that the letter of termination will just be prepared and tendered to me the following day;

7.
Emphatic and with a screaming voice he once again ordered me to leave immediately even as I begged him pitifully to give me until 5pm so that it will not be so obvious to the customers in our office and the employees in the adjacent and surrounding offices, but he was very firm insisting, “NO, YOU HAVE TO LEAVE NOW!”;

8.
Receiving the biggest nightmare in my life unfolding before my very eyes, I pleaded him to just let me stay until the next working day when the management gives the notice of termination, which this fueled his temper, upon hearing he gave an ultimatum that, “IF YOU WILL NOT LEAVE, I WILL THROW YOU OUT OF THE WINDOW!”

9.
I did not know what to do at that point and my last defense was to reason out that he cannot do this to me as a permanent employee of the Company; then he signaled the guard and ordered him, “TAKE HER OUT!”

10.
Initially the guard was reluctant and seeing my face the guard wanted to tell me by his eyes to just follow the Captain’s order;

11.
I was trembling, I did not know exactly what to do and I was almost still, when he threatened me shouting, “GET OUT NOW, OR ELSE I WILL CALL THE POLICE TO TAKE YOU OUT!”

xxx”

Respondent, on the other hand, contends that management immediately issued a Memorandum to Explain directed against complainant, with a corresponding 30-day suspension for the act of sedition against the company.  
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When complainant refused, Hegerty, being out of the country, made a call to Captain Hansen, the former managing director who also happened to be holding office next to respondent’s branch office, to assist in the eviction of complainant from company premises.

Respondent further contends that after the lapse of the 30-day period, complainant never returned back to work.
In short, it alleges abandonment.

The rule is to the effect that to constitute a completely valid and faultless dismissal, the employer must show sufficient ground therefor as well as its observance of procedural due process xxx.
 

Lack of a valid cause makes the dismissal illegal and invalid. 
In illegal dismissal cases like the one at bench, the burden of proof is upon the employer to show that the employee’s termination from service is for a just and valid cause. The employer’s case succeeds or fails on the strength of its evidence and not the weakness of that adduced by the employee, in keeping with the principle that the scales of justice should be tilted in favor of the latter in case of doubt in the evidence presented by them.

Often described as more than a mere scintilla, the quantum of proof is substantial evidence which is understood as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, even if other equally reasonable minds might conceivably opine otherwise.  Failure of the employer to discharge the foregoing onus would mean that the dismissal is not justified and therefore illegal.

In the same manner that it cannot be said to have discharged the above-discussed burden by merely alleging that it did not dismiss the employee, it has been ruled that an employer cannot expediently escape liability for illegal dismissal by claiming that the former abandoned his work.
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This applies to respondent, which adduced no evidence to prove complainant’s supposed abandonment beyond submitting a copy of the Memorandum to Explain with Notice of Preventive Suspension
 allegedly sent to complainant, and the Sowrn Affidavit of its own Managing Director, Hegerty.
Being a matter of intention, moreover, abandonment cannot be inferred or presumed from equivocal acts. As a just and valid ground for dismissal, it requires the deliberate, unjustified refusal of the employee to resume his employment, without any intention of returning.

 Two elements must concur: (1) failure to report for work or absence without valid or justifiable reason, and (2) a clear intention to sever the employer-employee relationship, with the second element as the more determinative factor and being manifested by some overt acts. The burden of proving abandonment is once again upon the employer who, whether pleading the same as a ground for dismissing an employee or as a mere defense, additionally has the legal duty to observe due process.

  Settled is the rule that mere absence or failure to report to work is not tantamount to abandonment of work.


Viewed in light of the foregoing principles, the Labor Arbiter correctly ruled out respondent’s position that complainant had abandoned her position even after the lapse of her 30-day preventive suspension.  

First, it must be pointed out that complainant insists that she was dismissed on the 21st of June 2012.  The Memorandum shows a date of “22 June 2012”, or only a day after.  We are convinced that complainant never got to see said Memorandum, considering that nowhere on its face can it be gleaned that the same was ever received by her.  
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How can respondent expect us to believe that complainant was properly placed under preventive suspension, which consequently resulted to her abandonment, when respondent has not adduced anything in support thereof?
Respondent says that it sent the Memorandum via e-mail.  

But even if the Memorandum to Explain was sent to complainant via e-mail, it could still adduce proof of receipt of the same, such as the date showing when it was mailed, and the recipient to whom such message is addressed.  
But instead, apart from bearing no such proof, the Memorandum it submitted does not even remotely resemble an electronic message, as it is drafted on the company’s own stationery. 
Second, two (2) weeks after her dismissal, complainant immediately filed a complaint for illegal dismissal with the Regional Arbitration Branch.  As has been held by the Supreme Court in a myriad of cases, employees who take steps to protest their dismissal cannot logically be said to have abandoned their work.
 A charge of abandonment is totally inconsistent with the immediate filing of a complaint for illegal dismissal.
 The filing thereof is proof enough of one’s desire to return to work, thus negating any suggestion of abandonment.

Third, a month after her dismissal, complainant filed a criminal complaint
 for Grave Threats and/or Grave Coercion against Captain Jens A. Hansen, for the manner in which he effected such dismissal.  In support thereof, she attaches her Affidavit-Complaint detailing the circumstances surrounding such dismissal, a large portion of which is reproduced at the start of this Opinion.

Fourth, complainant has been able to adduce witnesses who have attested to the veracity of the statements made by her in her Affidavit-Complaint.  Precisely, the Resolution
 of the City Prosecution Office relative to her criminal complaint is that of affirmance,  said  Resolution  stating  that “this Office however, finds 
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that the defense of respondent consists mainly of a denial which pales in comparison to the positive averments of complainant and her witnesses (uncorroborated denial is a negative assertion that is inferior to positive declarations xxx)”
Moreover, complainant’s witnesses consist of respondent’s employees who were present at the time complainant was verbally ordered by Hansen to leave the company’s premises.  Obviously, the testimony of these witnesses cannot be said to be self-serving.
Lastly, respondent cannot rely on the Sworn Affidavit of its own managing director, stating that complainant was never dismissed, but merely placed on preventive suspension, as the same is clearly self-serving.  

As can be seen above, the evidence given by complainant is inconsistent with the charge of abandonment.  They reveal the spontaneity and emotion of the moment, and can objectively be used as a fairer representation of the truth – contrary to the calculated and self-serving evidence proffered by respondent.

Besides, it must also be emphasized that all that is required for complainant to prove the fact of her dismissal is substantial evidence.  As already adverted to above, complainant has sufficiently done so.  Between the allegations of complainant that she was orally dismissed from the service, such allegations being substantiated by the testimonies of two (2) of respondent’s employees, and the general allegation of respondent that complainant had abandoned her work sans proof thereof, We are persuaded by the former.
Respondent contends that the absence of any notice of dismissal is an indication that complainant was never dismissed.  She was merely asked to leave because she had already been preventively suspended.  

If this kind of reasoning were to be upheld, no employer could ever be held guilty of illegal dismissal, as the outcome of said charge can easily be controlled by it by the mere expedient of withholding a dismissal notice.

Such logic is absurd and it should even be considered a sin to even contemplate such line of thinking.
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To be sure, a charge of illegal dismissal does not depend on the existence or non-existence of a notice of dismissal, as the requirements are set forth by law, none of which include a notice of dismissal in order for said charge to prosper.


All of the above considered, if complainant did not abandon her employment, then her severance from company service could only mean that she was dismissed; and, respondent being unable to cite, much less prove, that complainant’s dismissal was necessitated by any of the just or authorized causes required by law, her dismissal is consequently illegal.


All other claims are dismissed for lack of merit.


WHEREFORE, premises considered, the Decision of the Labor Arbiter dated 21 January 2013 is hereby AFFIRMED in toto.

SO ORDERED.
Cebu City, Philippines.

       VIOLETA ORTIZ-BANTUG






         Presiding Commissioner
WE   CONCUR:

           JULIE C.  RENDOQUE

         JOSE  G. GUTIERREZ
                 Commissioner



      Commissioner







                (Took No Part)



C E R T I F I C A T I O N


Pursuant to Article 213 of the Labor Code, as amended by R.A. 6715 and R.A. 9347, it is hereby certified that the conclusions in the above DECISION were reached in consultation before the case was assigned to the writer of the opinion of the Commission. 






                VIOLETA ORTIZ-BANTUG







          Presiding Commissioner
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