Judicial Yuan Interpretation , Number 549

(August 2 ,2002 )

HOLDING:

Labor insurance is established as a social sccurity measure
by the state to achieve the fundamental national policy to
protect the laborcrs as provided in the Article 153 of the
Constitution and to implement the social insurancc system as
provided in the Article 155 of the Constitution or Article
10 ,Section 8 of the Constitutional Amendment .The insurance
fund is composed by premiums paid by the insureds, governmental
subsidies and the employers’ contributions. It is not the private
property of the insureds . When an insured dies , the allowance
received by his/her survivors is a substitute for income 1n 1ts
nature to prevent them [rom bheing unprovided . Therefore , the
receipt ol the allowance shall be based on the necessity for
supporil of the survivors . It is diffcrent from the legacy of the
insured which can be succceded in accordance with the law .

Article 27 of the Statute for Labor Insurance (hereinafter as



the Statute) provides that the children of the insured whose
adoption registration did not pass over six months at the time
of the insurance event shall not be entitled to receive the
insurancc payments . Though this provision has the intent to
cnforce social sccurity and to prevent the fraudulent receipt
ol the insurance payments , the allowance for survivors under the
provisions of Article 63 toArticle 65 of the Statute also bases
on the cthical relationship and the principle to protect and
support the survivors ,in order to further enforce the
constitutional intent to protect the people’s lives by the state
while considering the [act that adopted children and other
survivors were actually supported by the insured when the
insurced alive and could not earn a livelihood , Articles 27,
63 to 65 of the Statute shall be amended within two years from
the publication of this Interprectation basing on the intent
stated above by this Interpretation ,especially focusing on the
insurance payments [or survivors’ allowance and relevant
matters ,and taking reference [rom the relevant international

labor conventions and social security ,such as pension system



and so on , to fully review and plan .
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REASONING:

Labor insurance is cstablished as a social security measure
by the statc 1o achieve the fundamental national policy to
protect the laborers as provided in the Article 153 of the
Constitution and to implement the social insurance system as
provided 1n the Article 155 of thc Constitution or Article
10 , Scction 8 of the Constitutional Amendment . Labor insurance
1s a kind of social insurancc .lts purposes are to protect the
laborers’ lives and to facilitate social security .Under the
intcrnational conventions and other countries’ system
ordinarily the protections provided by the social 1nsurance can
be divided into two categories :moncy subsidies and welfare
services . Moncy subsidies are the money paymenis 1o compensale
the loss of 1ncome by 1tihe insured because of his/her
clder ,disability ,death, sickness,child birth , work injury or
unemployment . The functions of money subsidies are to maintain
the income or to substitute the income . Social wel{are services
are such as hospital care ,medical service ,rehabilitation

assistance and so on .These are also called as “tangible



payments” . The sources of the social insurance fund , which burden
the above payments or services, donot limit to the premiums paid
by the insureds .Our labor insurancc system at present does the
same . Chapter 4 ol the Statute provides that the insured or
benefliciary may receive insurance payments becausce of child
birth,disease, medical treatment , disability, elder or death .
The premiums of labor insurance shall be paid by the
insureds , the contributions of the insurable entities and the
subsidies of the Central Government or Municipalities under the
dircct jurisdiction of the Executive Yuan bases on the ratio set
forth in the Article 15 of the Statute .
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The 1nsurance payments received by the 1nsured or
beneficiary when the 1nsurance event occurred 1s out of the labor
1nsurance fund which is composed by moneys paid by the government
when the labor insurance was founded , the carned premiums of
the year of occurrence and 1ts interests , the surplus of the
income of the exertion of the fund (see Article 66 of the
Statute) . It shall be noted that the insurance [und , even though
which 1s the source for insurance payments , is not the private
properily of the insureds .When an insurcd dics , the allowance
received by the survivors in accordance with the Article 63 of

the Statutc , which is designed by the labor insurancc agency



to protect the survivors ,is to prevent them [rom being
unprovided . Thus , such allowance i1s difllerent from the legacy
of the 1nsured which can be succeeded according to the law . The
scope of the survivors ol the above Article 1s also different
from the successors of the legacy under the Article 1138 of the
Civil Code .
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Article 27 of the Statute provides that the children of the
1nsurcd whose adoption registration did not pass over six months

at the time of the insurance event shall not be entitled to



receive thc insurance payments .Though the limitation of the
adopted children’s adoption registration for over six months as
a requirement to the insurance payments has the intent to
prevent the fraudulent receipt ol the insurance payment , 1t
would bc more consistent with the Statute’s systematic design
to provide the survivors’ allowance 1[ thc adoption was approved
by the court and the adopted children werc actually supportied
by the insured when the insurcd alive and could not earn a
livelihood as a requirement to rcceive the survivors’
allowance . The constitutional intent to assist and redress thc
unmaintable  people by the state can be  further
enforced . Furthermore , the allowance of survivors under the
Articles 63 and 64 surely can be received by the
spouse , children , parents or grandparents according to the
sequence of the Article 65 ol the Statute which is based on the
ethical relationship .The others ,such as grandchildren or
siblings , can receive payments only when they were supported by
the insured . This-iscse are based on the necessity for support

of the survivors .Recognizing the above Article that the




survivors’ receipt of the allowance is to subsidize the living
expenses of the survivors who were supported by the insured when
the insured alive , to prevent them [rom bcing unlocated , from
being unprovided lives , in order to be more consistent with the
constitutional intent, the requirement to receive the survivors’
allowance should be those who were actually supported by the
insured when the insured alive and unable to earn a
livelihood . Articles 27, 63 to 65 of the Statute shall be amended
within two years from the publication of this Interpretation
basing on the intent stated above by this
Interpretation , cspecially focusing on the insurance payments
for survivors’ allowancc and relevant matters ,and taking
relerence [rom the relevant intcrnational labor conventions and
socilal sccurity ,such as pension system and so on ,to [ully
review and plan .
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Grand Justice Yueh-Chin Huang ,Concurring .

| agrec with the principle of this Interpretation .But the
subject legal rclationship of this case involves the social
sccurity system , in order to manifest 1ts legal meaning , 1
respectfully file this concurring opinion .
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[. In order to promote the worldwide value , the international

conventlons shall be used as a legal source :

Since the recent vyears ,tlhe more newly created
matters , their legal relationship are more unified among the
states . Because manv intcrnational organizations often enact
the conventions or rules to unify the steps of the different
states . Thus , in the spheres , like social security , labor ,
economics and trade , finance and tax ,intellectual

property , environmental protection and so on , the conventions
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arc increased day by day , the contents are also more in detail
too .Especially ,after the formation of the World Trade
Organization (WTO) ,such phenomena are more evident .The
Internation Labor Organization(ILO) may be considered as the
original creator of such phenomena .There are hundreds of
conventions or legislative recommendations made by 1LO , which
plays the critical role in the worldwide value to protect human
rights . In this Interprctation , the international conventions
1s used as a legal source .This 1s a very pleasing phenomenon
for the growth of our constitutional interpretation system .
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II. The judicial review on the matters for the legislative

discretion by the Constitutional Interpretation Agency :

The attitude of  this Yuan’s  constitutional
interpretation , in the past ,we arc very respect{ul on the
matters which are reserved for the Congress and legislative
discretion .Beccause in our constitution ,the separation of
powers  between  legislature and  judiciary 1s  very
clear , therefore this Yuan 1s very restrained on such matters .
This attitude 1s based on the domestic legal order . If we take
the stand f[rom the international viewpoint ,because the
worldwide value i1s to implement the aims or purposes of the
conventions , the member states of the conventions have the duty
to faithfully express the intents of the conventions , thercfore
the room for legislative discretion is very limited . In order
to ensure 1t1he proper application of the legislative
discrction , the Constitutional Interpretation Agency shall use
the conventions as the legal sources to review the laws passed

by Legislative Agency .This is the expression of faithfully



interpreting the constitutional principles . In this case , the
holding of this Interpretation considers that the relevant
Agencies ,by taking rclerence from the international
conventions and the laws ol the other countrics ,shall fully
review the Articles 27, 63 and 65 .This could promote the
proper application of the legislative discretion .
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[II. The legal principles on social security systiem are



different {rom those on traditional civil law :

In our Constitution ,on the Chapter of “Tundamental
National Policy” , there are some provisions rclating to social
security .They arc not originally enacted in our statc .In
fact ,alter the passage ol “the International Conventions for
the Minimum Standards on Social Sccurity” in 1952 ,we enacted
the Statute 1n 1958 . The vast contents ol the later are [ol lowing
the 1952 Conventions .The basic principles ol the above
Conventions :

—soclal insurance as the corc part of social security system;
—social security [und is the public property;
—the purpose to receive the social insurance payment is toactually

maintain the income or to substitute the income:

—use the annuity as the method for payment;
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The above principles arc abided by most states . But when
we founded the social security system ,we did not totally
follow the above principles . The provisions of Article 63 to
Article 65 of the Statute commingle social sccurity payment with
the lcgacy succession of private law . In order to exclude the
happenings of “moral hazard” in insurance contract , the Article
27 of the Statute sets the above limitation on the adopted
children .The Article 63 divides the survivors into two
categorics .Among them ,the spouse ,children , parents or
grandparents surely can receive the survivors’ al lowance without
considering whether they were supported by the insurcd when the
insurcd alive or they had income or not . As to the grandchildren
and siblings ,only those who were supported by the insured can

receive such benelits . Such provisions do not make dif{erence



between the legal principles on social security system and thosc
on iraditional civil law .Furthermore , there is no annuity as the
payment method ,the receiptofthe paymentby-the survivors who receive
lhe  pavments also docs not base on the substitute [lor
income .These do not consider the rcal necessily of the
survivors’ lives . The mismatch is very clear .
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Since the property of labor insurance is the common

property of the all participants of the labor insurance which
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is sct up for mutual assistance based on social solidarity
relationship, such property cannot be considered as the private
property of the deceased insured . The right which the survivors
1sentitled to 1s not the right of succession on personal private
properly , but bases on the ‘“social benefit” .[For the sake of
taking care of the lives of survivors of the deceased , the labor
Insurance pays for allowance . The cause for such payments does
not base soly on “status” ,but bases on the social
security . Thus , in order to save public resources and to prevent
abuse , 1t 1s necessary to set proper limitation .
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'rom the examples of the international conventions and
the laws of other stlates , the aim of the social sccurity system

1s always 1o protect thosc who are actually in nced . The purposce



of the survivors’ payments after the death of the insured, its legal
character is the substitutc of incomc ,is to prevent the
survivors {rom being unprovided or unlocated . Therefore , ihc
legal basis {or payments shall be on the fact of support ,and the dispute
on the status can be prevented . In the mcantime , the annui ty shall be
adapted as the payment method to prevent the waste or spendthrift by

the lump sum payment ,which is unable to achieve the effect for the

long-term assistance ,the protection may become vanished .
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[V. Under the fundamental national policy , the state shall

bear the burden to guarantee the people’s social securiiy :

Under the fundamental national policy , the state’s duly

to people’s social sccurity , the payment only 1s not enough , the
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state also bears the burden to guaranted them . I[ the survivors’
allowance 1s paid by lump sum, there is no carcful review {o check
whether the receivers can support their lives or not . [f their
investments are [ailings , or waste outl of their moneys , how can
they maintain their lives .Since the allowance 1s not paid by
annuity , il is impossible to adjust the payment because of the
inflation or the change of price index on time . Such qucstions
shall bc the signilicant contents for the state to resolve under
1ts guaranty duty on social securitly .After fully review , it
would be morc consistenit with the constitutional intent to

protect people’s social security .

Date: September 0, 2002
Translated by:
Yih-Teng luang
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