f . \ l_,,:‘oc\wvj S
LIBRAR Y,

Industrial Cottrd

TRINIDAD AND TOBAGO
TRADF DISPUTE NO,140 OF 1997

I THE INDUSTRIAL COURT

Between

BANK AND GENERAL WORKERS' UNION - Party No.d

And

HOME MORTGAGE BANK : ~ Party No.Z

TRwhRRAT

LORAM:

- Vice-Prestdent

His Honour Mr. Addison M. Khan
- Member

H1s Honour Mr. George Ramsubetk

WO W A e v e

Anpearang o

A Doa Dievenish, }

Second Vice- President v for Party No. 1

Mr. Andre De Vignes, )

Attorney at Law ) for Party No.2

DATED: AMarch 3, 199

JUDGAMENT

ispute on Mondayv, February 2. 1998 and

W enmnfaeted the hearmy ot this frade &

o e p TR o, e T R S
reserved Oour decision lordenvery today,




1

b

& NMor tgage

The ssue Ziving rise o ne irade dispute s the ermination by the Ho

Bonk ("the Emplover") of the confract of employment of Bailiram Mahadeo ("rhe
worker).  The Bank and General Workers' Union ("the Uunion™) reporied the

t

dispute to tlze Honourable Minister of Labour and Co-operatives as a rade dispuie

in accordanae with section 31{¢) of the indusirtal Retations Act, Chap.88:01 ("the
Aot
/

in obedience fo the directions given by the Conrt, the pariies presented written

.
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evidence and arauments and they both elected not 1o call any oral evidence,  They
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relied on thelr respem ve writlen evidence and arguimientis and oral subnussions.

The facts are noi in dispute. The Emplover engaged the services of the worker as a
driverrchaulfeur with effect from Mav 28, 1996 pursuant o a wrifien contraci off
emplovment ("fhe contract”) dated May i8. 1996, The agreed perod of the

contract was six months from May 281996 in the first instance. but if was subgect
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stated that the Emplever was entitled fo terminate the serviges of the worker
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withoul notice or payv i heu of nolice 1l e was I seriGus oreadil OL Or Gid 1ot

Ahserve the conaimons of the coniract. or was ety of nealect. fatlure or refusal 7o




riorm the dutics assigned, persistent unpunctualily or breach of anv rules or

Pt i

regulations of the Emplover. Ciause 11{" clause 11") provided for terminanion at

any Ume b either party by the giving of two weeks' notice in wrting, I the

coniract had endured for 1is full e 1 would have come 1o an end o November

28,1996,

;

Some three months and twenty davs betore November 28, 1996, the Emplover
gave the worker a letter dated Angust 8, 1996 m which 1t informed him of the

repmination of the contrast ("the latier of termunation™).  The letter of termination

iae i

state

" We are exercising our option ynder clauge 11 of
your contract, o te_rminate vour empioyment, by giving
two (2) weeks notice in writing as of today. Thursday.
Ansust 08, 1996, ‘

Enclosed 1s a cheque for one thousand six hundred and
twenty four dollars and sty one cents ($1,624.61) which

covers vour confraciual remuneration to date. including
tie required two weeks notic

According [ ilie evidence. tle Company ermunaied the worker's services wiiil
etfect Trom Angust 8. §996, thai 1s o say. on The same dav on which the letter of
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termination was given 10 the worker. W find that the Emplover did not give the




worker the contraciual iwo weeks' nolice in writing which was stipulaied by Clause
i1 bui rather tendered 1o the worker two weeks' pay in lieu of such notice. The
Emplover, therefore, terminated the worker's employnient without prior notice and
at least three months and twenty davs before the coniract was due io expire by the
effluxion ot time.
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It is imporant o dote thai the Emplover:

{a) did not terminate the contract for any of the reasons stipulatzd in
Clause 10: and

(b) gave no reason or reasons in the letter of fermination for
premiaturely determunng e contracr or {or requinng the worker t

feave its empioyment on the same dav on which 1t gave him the notice

of terminanon.

We inter from the Emplover's use of elovse 11 thar none of the reasons i Ol
10 could have been utilised in the case of the worker, that (s to say, that he did no

commiit any serious bigach or fwlure w observe the conditions of the contract nor

aould 11 he sard that ne was amity of negleer  iainre or refusal ro nerform his




assigiied dulies or of persisient vnpunciuality or of breacn of any ol the Emplover's

rules or regujatons,

}

The man subbussions of the Union and the Company niav be summarised as

follows;

/
The Union's submissions:

(ay  The worker was emploved for a lixed terni of s1x
1onihs which commenced on May 28,1996 und
the Empiover was not eniitled to terminave the
contraci beiore Novembver 28, 1996

{by Clause 11 was null and voud.

(c) The Emplover viclated the provisions of

( mwnnon No. 138 of the International Labour
oanisaiion and violated the p{iucipies of
! industrial relations practice in terminating
Th worker's contraet,

vy

cne Emplover's submissions:

(a)The contra et was not a lixed terin confract bui was one terminable by

noting,

biThe contract, neluding clause 11, was vaiwd and binding on the Coinpany.

[ e Unmion and the worker,
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(¢1By ternnabing the worker's emplovineni m accordance with the terins of
the contract, the Compdr‘ acted 1 accordance with the prineipkes of good
mdustnal retations practice,

(DIf parties freely enter into a2 binding contract, it cannot be subsequenily
argued that it is improper indusirial relations prau:l e for the empiover to
mvoike the provisions of the contract.

(e) The Emplover invoked clause 11 of the contract ana tendered a cheque fo

the worker and the worker cashed the cheque winch was 1n respect of his '
alary up to August 2, 1996 and twe weeks pay. -The implication of his

naving cashed the cheague was an acceptance nf the pavmc*nr and was. 1n il

T

ulsmmr% of the Bank's contractual ODuoa*l to the worker.

(1) Termmation clauses in contracts are well-recognised confraciual
PrOVISIONs and a pariv is entitled o relv on such a clause in a contract.

{2} The Termination of Emplovment Convention, 1982 (1. L. O.Conventiion
No.158) has not been ratired by Trimdad and Tubago and 15 not binding on
Trinidad and Tobago but is of persuasive authorite
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() The recommendatons to Ariicle 2 of IL.L.G. Convention NG 138 staies
that a member state may f“,d"dn, from all or sone of its provisions workers

i

who are engaged under a contract of emplovment -

"for g spetified period of time or o specified task" (emphasis

ours.-}

(h) the Conrt’'s judgment in 1rade [Dispute No6& of 1980 bethween
Comaiuincation. 1ru1.~.pmtduu General Workers' Trade Union and Trnidad
and Tobago Television Company Limited ("the TTT casa™) was correctly
Adecided on 1is own facls Dut the facts of this frade disoudo are different from

the facis of the TTT casc ia ihal

S IO A g : ’ veafloefioa o :
L1 wlis quse Lirsp'dld there 15 no collective dgresinennt betweet: (he

Company and the Union,
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worker is not a member oi a recognised majority Lo,
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{uny Lie WORET Wis engdged vii a sior-lerna conuact

In their oral addresses, both Mr. Devenish and Mr. de Vignes amplitied their
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TSAPCCHIVE SUUBITIGHIONS,

On the evidence, we find that:

(a) ihe conlract was not & Lixed term conlrack:

>
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{t) the whole of the contract, including clause 11, was vahd ¢

biiding on ihe partes thereio:

{») The Emplover was entitled to terminate the contract in accordance
o :

with flie provisions of clause 11 provided thui it also observed fhe

nrinciptes of good indusimai refations praciice.

{d; li terminaling the cooteact under cliuse 11, dic Emplover did

not inform the woricer of the reason or rensons why it deciaed

-
i




ir, de Vignes' s submissions overiook the main thrast of the provisions of the Act

concerning the dismissal of a worker.  Section 19(3) of the Act confamns an

‘4

upambiguous comunand to the Court to apply the principles stated therein in

niatiers beiore i, ction 10 (3) stipulates:

"(3) Notwiihstanding anvthing ia this Ast or in any other rule of law 1o

?
!

the conirary, the Courtin the exercise of its powers shail

{a) make such order or award m relation {0 a dispute before 1t as i
considers fair and just, having regard to the interests of the persons
immediatety concerned and the community as a whole:

(b)act iz accordance with “q'ut‘,. good conscience and the substantial
merits of the case before i, having regard to the principles and
practives ol good mdustral relations.”

In the case of irade disputes concerning the dismissal of a worker, the Court mav
miake one or anore of the orders stated tn section 10 {4} where. in i opinion, a

worker has heen dismissed-

" ctreusnstances that are harsh and oppressive or not i accordance

vl the principles of good industrial relations practic
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The prnoipies of g2ood nduswial telauons pracuce dictale thav no worker s

empijovment may be termimated except for a valid reason connected with his

capacity to perform the work for which he was employed or which ts founded cn
the operational requireients of an emplover’s business. These princples are
enshrned n wriing 1 Conveniton No.i38 of the International Labonr

Orzanisation ("LL.O.Convention N 138").  ILO Convention M0.138 has put in

i
writien torm long siunding principles of good industrial relations pra

1

actice and if is
of N no consequence that the Conveniion has not heen ratified h\’ Trintdad and

Tobaze. It s not applicable as part of the domestic law of Trintdad and Tobago

)

Lut as evidence ol pruicipies of good ndusiriat velations praciice which have been

accepied at an international level.

A conumon law, an emplover 5 ot bound 6 give aay reasont for dismissing a

worker.  ‘The prinerples of eoed mdusinal relations practice, on the other hand,

N

requirs an emplover. not only to inform a werker of the reason or raason A

s for

vl

et e st by abagy v it o 1oqeleoare e ~ : SITCLT g oo
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1 of reagsens. The bvo requirements are inseparable one from the other, since
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wathoul being mniorited ol the proposed reason or reasons the worker will not have

a Inir opportuniiv vo present o the emplover matertal which mav cause the
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erplover o change his mead Tom his proposed course of action. [t is. therefore,

necessary {o read ail workers' contracts of empiovment subject to the requirements

'

of the Act. What might constitute a good termination in accordance with the

commoin law mighi nol satisty the requirements of the Act. -

We believe that the correct approach of an employer in the cass of a proposed
/
darsmssal was speit oul m Trade Dispute

PR

N6 130 of 1994 between Association ot
Techmeni, Adminisiranive and Supervisory Staif and Caroni (1973) Limited ("the

Caroni casa™), Al pages 36 - 37 of that judgment, the Court stated:

' The essence of a fair opportunity to be heard involves the provision of
relevant information by the eraplover o the amplovee to enabie the {aiter to
appreciate and understand the substance of the allegations made against lum
and an oppormnity given (o the empiovec to reply to quch allegations and to
PUL iorward & m. reasons it n.moahon of anv penalty or l)undltieb \.‘uhlml LY
be poesible having regard to the nature of the ollegations made against him,
it is o _reqmrement of basic fairness and justice as weli as of the principles of
ood wdustrial relacons practice. it is o enable the emplovee o bring © the
whice of the emplover relevant facts and circumstanees and o enable the
mplover to hear and understand the empiovee's side of the storv bejore he

makm up his mind {inallv. The opporwmly must be given before (he

decision to dismics s made.” /

Wi appreciate that the facts in the Caroni case were vastly different from the facts

§

]
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in tus trade dispute but the princigle renmains valid that, save n exceptonal cases,

of which thrs 1 not one. an employer must eive to a worker the reason or reasons
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wihv he proposes o dismiss him and also give the worker a fair opportunity o te
heard beiore ihe emplover nufs nis intention to dismiss info efiect. It 1s possibie
that, i this trade dispute, the Emplover may have had a good reason for
dismissing the worker which reason was noi in anv wav related {o anv of the
i had. the leiter of terminaiton did not coniamn

regsons stated i Clouse 10 but,

that reason., and the worker was provided with no material to make any

:

{
representations w the Baplover (o change 165 nund about dismissing him.

in this trade dispute, the Empiover merelv relied upon its contractual nght to

terminate the contract by the giving of notice of termination to the worker. It iy

clear that if the worker hud breached the provisions of clause 10, the mplover was

entiffed to terminate his empiovment in accordance with the prowvisions of that
clause. Howewver. 1! 4id not do so. but acted under ¢lause 1! of the contract. In
steh an evenl the BEmplover was nevertheless required 1o give a reason or reasons
Tor the rermmation and fhe worker was entitled 10 have sueh reason or reasons
before the terminatien to enable him to make any repres ﬂntatffms: which he wishad
W sk o the Emplover concerning the proposed termination.  SWe nd that the

Emplover's falure te give such reason or ressons was in breach ot the princinles ot

googd industrial relations practice, It does not matter that the ¢ontraeg! was a short-
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ferm conirace,  The Aci’s protection applies to all persons who work ander

contracts of emplovment, regardless of the duration of the contract, {n our opinion,

it s just az possible for an emplover fo dismiss a worker under a short-term
alv and cppressively or conirary to the principles of

sood indusirial relations practice es he cap in the case of a worker under an

inite contract of emplovment.  The lengrth of the smplovment under the

s lr

indefl
.‘I

coniract 13 of no sigmificance.  Every contract of emplovment, whether short-term

or of indefinite duration. mav be terminated by notice. it an emplover dismisses a

worleer under ¢ short - term contract of emplovment harshiv or oppressively or

contrary (¢ the principles of good maustrial relations praciice. the Court wili fake
the duration of the contract mto account for the purpose of assessing the quantum

of damages to be paid by the emplover but its short-term sharacter 1 no defence in

such a siftuation.

the argument of

-

The stand of the Employer in this trade dispute is reminiscent of

ihe Compuny an Trade Dispule No, 83 0§ 1980 be

and epera’ Waorkers' Unien and Trnidad aad Tobago Tele @5
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omaiinicauon, Transpord

Comeany

Limited, which was delivered on 14th November, 1980,

cofpany erminated the services of four monthly paid workers by giving them

fetters whieh were couched 1 the Tollowine wav:




ent. I

" In accordance with Article 6 of the subsisting collective agreement. | ha
0 tTorm vou that vour services with the \.ommn‘ are no lnn%r reamred

ra
¥ o
wiithh unmediaie effect.”

The Company enclosed with each letter a cheque which represented each worker 's

salarv for the month in which thev were aismissed and one month's salary in each
/

applicable coliective agreement. The Compuny gave no reasoas in the letters of

rermination for bringmg the workers' empiovment o an end. The Companyv also

gave no reason o the Union when the Union raised the dismissals of the workers

with 1t Spmilarly, ihe Comipanvy gave no such reason o the Mnuster of Labour

when the Unton reporied a trade dispuie to the Mimsier about the workers'
dismissals. Before the Court, the Company alse gave no reason for dispensing

with the workers' services and argued that o was entitled to termamalte the workers'

services by reason of the contenis of Articles 3 and 6 of rhe reaistered coltective

agreement between the Emplover and the Union. The Union submitted that the
workers were dismussed for oo just or reasonable cause (compare "valid reason” in

DL Convenuion Modi2d) et sne Company's action was contrary fo the proper
interpretation of the collective agreement and that, in any event, the Comipany's

d\.,uk)ll WS Iln_h ".!“ c.l[li.i \.;[J].JI\..-"'!\l‘\\.: I_lil\-l \..l}lttrv.ll \- (18] ll]u l_')rlh\.-li-_ ‘.'L"j \_)1— JOO{_}. 1'[1(_;“,‘5:11&1;

relations practice.




The Company argued strenuously before the Court thar the right of an emplover

~

vis-2-vis his employees vwas founded on the common law and that those rights
could onlv be circumsceribed by statute or a colflective agreement. that the relevant

collective agreement stated quite clearly that the Emplover was entitled to terminate

the zervices of & monthly pald worker by giving o him thirty days' pay i lisu of
/
nobice and that it would be an umustfiable intervention in the caoliective bargaining

—
-
-

v

process 1t the Court overruled this provision of the colieciive asreement.

1

bo far as material . Acticle 6 ol the relevant collective agreentent provided

"TERMINATION OF SERVICE
"The services ol anv anployee falling within ihe scope of thb Agreement
mav be termunated by the Company aivine fwo (2) weeles' notice in writing
for weekly paid employees and thirty (30) davs for monthly paid emplovees

- ST Pl a et
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In rejecting the Company's argumenis, the Court stated inter afia

"We are unebie io agres with this stmpeiietic aperoacn 1o the marter  jt




overlooks and Dby-passes a number of serious and 'khh relevani
considerations. As the Court has pointed out in many previceus judgments, 1
1s an under-statement 10 say fthat the common law nghts ot 2rn emplover have
been circumscenbes.  For all praciical purposes thev have been aimost
completely eroded out of exisience. This has come about through the rise of
cotlective harcﬂming and the nrinciples of industrial relations praciice
developed under 1. The ... principies and praciices dgeveloped under the
voluntary m‘-st m wera not ... swept away, The Court iy ... enjoined by
the LR.A. in making its determinations fo apply the principles of 2ood

1"

mdustral reluiions.....

/
The Cowrt held that the Company's submissions were erroneous and ouad that the

workers' dismissals were harsh and oppressive and conirary to the principies of
xood industrial relations practice.

Job !‘& 5 Clas7)
Disoute NoS or 1983 between Seamen and Waterfront Workers' [rade

N

In Trade

w

Union and Paort Authorny of Trinidad and Tobago. the Court rejected a similar

arguiment by the emplover

et T

Anpeal No? of 60 between Fomandes Distillers Limited and Transport

q
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aud (ndusinial Workers' Uniion, Wooding, CJ expressiy recoonised, w the conext
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Ol o onvsiral Slalvirsanon acn 196 Y, that if o contract O enpio. ~yent iy
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termipaied according to its fenor, nothing can malke it wrongful. However, it can
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At common law, it may be sufficient for an emiplover to rely on the sirict erms of
the contract and, uniess there has been a breach of contract or a wrongfil

dismissal, no damages are recoverabls,

In the event of a trade dispute concerning the dismissal of a worker, however, the

Court s not restricted o the strict application of the terms of the individual

/
contract or colleciive agreement.

it s requived t© consider whether a worker has
neen dismissed by an emplover in circumstances that are harsh and oppressive or

contrary to the principles of good industrial relations practice |

in this trade dispute. the “mniover has given no reason for terminaiing the worker's
contruct of emplovment, I also gave no reason to the worleer for the termination.
The worker was. therefore. deprived ol the opportuniiv to make represeniations o
ihe Emplover on whether or not there was jusiification for such fermination since

ST, —~ . ‘i“

naxnmum lernt of his contract was not due for expicy

mwonths and vweniyv davs.  The BEwmplover hus viclaled the principles ol good

- . P . - i 4 ; f .
indostriaj refotions nr-V'rce. e cw ot mater that e workaer vwan not representea

[4)

bv 2 recorznised majority union or that he was not coveraed by a collective

i 3

agreement or that he cashed the Emplover’s cheque which was tendered to hi




