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JUDGMENT
[1]
The Applicant testified that she was employed and stationed in Serowe as a branch manager.  She also doubled as a cashier.  She was then transferred to Lobatse and subsequently to Gaborone.  However, when she was transferred to Gaborone she was not told what she would be doing.  Upon arrival at her new duty station she was advised by the branch manager that management had decided to change her duties from being a branch manager to a toilet cleaner.  The branch manager, Zibo Letaamoreng handed to her the following letter:

“Att:
Mpho Ganelang


Change of Duties

The management has decided to change you from the duties you were doing at Lobatse Branch as a cashier to do the cleaning  at Gaborone West Branch as from the day you were told about your transfer.  Your salary will remain the same and it won’t affect your duties ……… (sic).
[2]
The Applicant told the Court that the cleaning referred to toilet cleaning according to what Zibo Letaamoreng told her.
[3]
The Applicant said she was not consulted prior to receiving the said letter.
[4]
Subsequent to its receipt the Applicant opted to resign from the Respondent’s employ.  She authored a resignation letter in which she said, inter alia:

“It is my view that you are dismissing me from my employment:

· …………

· …………

· Take note that when I went to Gaborone West Branch on the …. November 2012 (date unclear) where upon my arrival I was told that I will no longer perform the duties of a manager/cashier but perform the duties of a cleaner, and I cannot accept that position whilst I have a specified qualification (I regard this as a demotion even though I will be getting the same salary) …..” (sic).

[5]
The Applicant submitted to the Court that the Respondent’s actions amounted to constructive dismissal.  She said had it not been for the Respondent’s actions she would have continued working for it.  She also told the Court that Mr Kim, the owner of the Respondent business, had told her to her face that he did not like her and did not want to see her in his building.  That after saying this, and before she was given the letter advising her of the change of duties, Mr Kim had instructed her to get out of his building and stay at the back of the premises.
[6]
The Applicant asked for a compensatory award of 12 month’s salary.
[7]
The Respondent was represented by its General Manager, Mr Vincent Mosweu.  He really had nothing to say to counter the Applicant’s case.  I asked him whether he was aware of the letter written by Zibo Letaamoreng, reproduced above.  He responded in the negative.  He also confirmed that he was not present during the conversation between the Applicant and Mr Kim when the Applicant was told that she was not liked.  
[8]
As far as I am concerned Mr Mosweu was most unhelpful to the Respondent’s case.  Nothing he said took the matter any further.  What he was able to confirm, however, was that Zibo Letaamoreng was a member of the Respondent’s management team.
[9]
The question which falls for determination is whether the Applicant was indeed constructively dismissed.  Should I find that she was, she would become entitled to some measure of compensation.  However, if I find she was not constructively dismissed that would be the end of the matter.

ANALYSIS OF THE EVIDENCE AND THE LAW
[10]
I take judicial notice of the chronology of events as related by the Applicant.  She told the Court that:

i)
She was transferred to a new posting;

ii)
when she arrived at the new post in Gaborone she was given a letter advising her that her duties and position had been changed;

iii)
when the change happened no one consulted her;

iv)
prior to her receiving the said letter the director had told her, in her face, according to her testimony, that he did not like her;
v)
She was also banished from the building housing the Respondent’s business;

vi)
the Applicant in her estimation, formed the view that all of the above actions by the Respondent amounted to constructive dismissal and resigned.

[11]
Osborn’s Concise Law Dictionary, 8th edition defines the term “constructive dismissal” as,
“a dismissal to be inferred from the fact that the employer’s conduct is such that the employee has no choice but to resign …….”
[12]
John Grogan in his book “Workplace Law” 9th edition simply defines constructive dismissal as coerced resignations or departures.
[13]
John Grogan suggests the following elements must be present before an employee can succeed on a claim for constructive dismissal.  They are:
a) An employment relationship must exist at the time the employee leaves his/her job;

b) The employee must have terminated the contract of employment;

c) The employee must prove that it would have been intolerable to remain in employment;

d) There must be causal nexus between the employer’s conduct and the circumstances that induced the resignation of the employee.

[14]
I am in agreement with the learned author and consider that the above would form the elements that an employee would have to prove in order to succeed on a claim for constructive dismissal.  I will deal with each element viz-a-viz the Applicant’s claim.


RE: THE EXISTENCE OF EMPLOYMENT RELATIONS 
[15]
There is no doubt in this case that the Applicant was an employee prior to the termination of the contract of employment.  She had been a branch manager and doubled as a cashier prior to her transfer to work in Gaborone.  The fact of her employment is not therefore in dispute. 

RE: THE TERMINATION OF THE CONTRACT
[16]
The court was shown the letter that the Applicant wrote after she received the letter from the Gaborone branch manager redesignating her as cleaner.  It is not in dispute that she terminated her contract of employment immediately she received the redesignation letter.

RE: AN INTOLERABLE SITUATION
[17]
The Applicant was a branch manager in the Respondent’s business.  She had worked for the Respondent from 10th December 2008 through 3rd December 2012.  There is no doubt in my mind that as branch manager she was a member of management.  No doubt she commanded a certain level of 
respect within the Respondent’s business.  It is highly probable, in my view, that to suddenly be redesignated from a managerial employee to a cleaner without explanation, justification or consultation is intolerable.  How did they expect the Applicant to react?  John Grogan’s words in his works quoted earlier puts it pithily when he says,
“… the employer behaved in a deliberately oppressive manner and left the employee with no option but to resign….”

I so find in this case.

RE: CAUSAL NEXUS

[18]
A causal nexus can easily be established in this case.  Clearly the reason for the Applicant’s resignation in the manner she did was because of the letter from the Respondent’s general manager of the Gaborone branch.  Having assessed the evidence I am clear in my mind that given the conduct of the Respondent the Applicant was more than justified to act in the manner she did.  There cannot be a worse insult to an employee who one day is a branch manager and the next be expected to work as a cleaner cleaning toilets.  The Respondent’s actions smack of malice, plain and simple.
[19]
The use of the words “your salary will remain the same and it won’t affect your duties …” offers no assistance to the Respondent.  An employer can still be held accountable for causing the constructive dismissal of its employee even if an inferior job retains the employee at the same salary (See Bhano vs Colombus Stainless (Pty) Ltd (2005) 26 ILJ 1793).  
 [20]
Likewise the late De Villiers J in the case of Moremi vs. Westhynd Security (Pty) Ltd 1998 BLR 287 (IC) @ 295 quoted, with approval Ferrant vs. Key Delta (1993) 464, where it was held that,
“It would appear that the court should only determine whether the actions of the employer had driven the employee to leave.  If the answer is in the affirmation, then such actions will amount to a constructive dismissal”.

 [21]
I am also of the firm view that the Respondent’s actions, in casu, fell foul of international standards in labour law.  The Termination of Employment Convention No.158 of 1982 “(C158)” is in point.  Under its equitable jurisdiction this Court can bring the principles of C158 to bear in this case.  This the Court can do so because the Court of Appeal has held that this Court may, under its equitable jurisdiction apply international labour standards to assist it reach a proper determination of issues it is called upon by litigants to determine.
[22]
C158 does not, in any of its 27 substantive articles, refer to or use the term “constructive dismissal”.  But does that mean that C158 does not cover instances such as these where clearly the cause for the termination of the employment relationship lay squarely at the Respondent’s (the employer) door?  I think not.
[23]
Article 3 provides as follows:
“for the purpose of this Convention the terms “termination” and “termination of employment” mean termination of employment at the initiative of the employer”. (underlining is mine for emphasis).

[24]
I have already found that even though the Applicant wrote a resignation letter resigning from the Respondent’s employ it was the Respondent’s appaulling conduct that made any continued employment intolerable for the Applicant.  She, in my considered view, had no choice but to act in the manner she did.  This is clear to me.
[25]
A perusal of the views of the Committee of Experts of the ILO contained in the 1995 General Survey on C158 (the General Survey) seems to agree with the position arrived at by the Court.  At paragraph 22 of the General Survey the following is recorded as the position taken by the said Committee of Experts:

“The manner in which the termination of an employment relationship is defined is of particular importance.  If, instead of dismissal, the termination of the employment relationship though really at the initiative of the employer is wrongly labeled by him for example as resignation, breach of contract.  retirement, modification of the contract, force majeure or judicial termination, the rules of protection governing termination might apparently seem not to apply; but the use of such terminology should not enable the employer to circumvent the obligations with regard to the protection prescribed in the event of dismissal.  Certain changes introduced by the employer, in particular as concerns conditions of employment and which do not arise out of genuine operational requirements, might place the worker under pressure either to accept such changes or to give up his job or incur the risk of being sanctioned for having disregarded the employer’s instructions.  It is therefore necessary to be able to verify whether a situation does not constitute a disguised dismissal or a real termination of the relationship instigated by the employer in the sense of the Convention, since otherwise the worker concerned would de facto or de jure be unduly deprived of the protection provided by the Convention”. 
[26]
By way of a footnote the Committee of Experts expounded their views above quoted and said,

“If the employer makes the working conditions of a worker so intolerable that the latter is forced to resign, the employer commits what is called in same countries a “constructive discharge” and the worker may take legal proceedings as if he had been dismissed by the employer …….”
[27]
In conclusion, and after carefully assessing the evidence placed before me I am firmly of the view that the Applicant must succeed in her claim that she was constructively dismissed (or in the words of the Committee of Experts) discharged.  The conduct of the Respondent made the working conditions of the Applicant so intolerable, in my view, that she was forced to resign.  This was unfair and entitles her to compensation.


COMPENSATION
[28]
I have considered the provision of Section 24(4) of the Trade Disputes Act No.15 of 2004.  I considered the relevant factors in determining the quantum of compensation to be:


i)
the circumstances of dismissal; and 

ii)
the actual and future loss likely to be suffered by the Applicant as a result of the wrongful dismissal. 

[29]
There is no doubt that by being forced to resign her position the Applicant suffered direct loss which was immediate.  The circumstances of dismissal leave a very bad taste in the Court’s mouth.

[30]
The Applicant asked the Court to award her 12 months’ salary as compensation.
[31]
The Court is of the view that an award of 12 months’ salary borders on the excessive.  It is consequently refused.  The Applicant is instead awarded eight months salary as compensation.
DETERMINATION

1. The Court finds the Applicant was constructively dismissed.
2. For such unfair treatment the Applicant is awarded the sum of P12 640.00 as compensation payable free from any deductions whatsoever including, but not limited to income tax.
3. The aforesaid sum is payable within seven days of this judgment through the office of the Registrar.
DATED AT GABORONE THIS ……………………… DAY OF AUGUST 2013.
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JUDGE

We agree on facts:
…………………………………………….

M. KOLOI
NOMINATED MEMBER UNION
………………………………………………

M.T. MOGAMI
NOMINATED MEMBER BOCCIM
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