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JUDGMENT

BACKGROUND

The Respondent company is the publisher of two local newspapers, the
Botswana Guardian and the Midweek Sun. [t employs staff to run boththese

newspapers.

By letter dated 16 August 1991 the Respondent offered the Applicant the

position of Deputy Editor Designate of the Mi'g_y;a_g_:&;wnh effect from 8

August 1991. The Applicant accepted the said offer of employment bysigning

. the said document.

On 5 September 1991 the Applicant received a letter from the Respondent’s

Managing Director which inter alia stated:

“It gives us great pleasure to confirmm your appointment as Editor Designate
of the Midweek Sun and, in addition, as Editor Designate of the Guardiar

due to Mr. B. Ndaba's resignation.,

As such you will be expected to take editorial responsibility for the oo
newspapers and to guide the reporters of both newspapers in their

reporting tasks.”



L 2

By letter dated |l December 1991 the Respondent confirmed the Applicant’s
appommeWoEwana Guardian and the Midweek Sun with
effect from (‘IDe}nﬁ@Dﬁl. He remained editor for both newspapers till

1996 from when on he was editor of only the Botswana Guardian.

It is not disputed by the Respondent that pribr to the Applicant’s appointmernt

as editor of both newspapers, each newspaper had its own editor each with a

separate salary package.

The Applicant was off on sick leave for several periods without informing the
Respondent what the cause of his ill-health was.. During June 1997 the

Applicanf was on sick leave again and was booked off till 26 June 1997,

Whilst still so on sick leave, management terminated the Applicant’s contract of
employment because of “continued absence from duty due to ill health” The
Applicant was paid all his terminal benefits including one month’s notice pay ir

lieu of notice, his full pay for June 1997 and a severance benefit of P17770-9 1 .

—————

The Applicant no{ve} hat his dismissal was wrongful and unfair. Heasked

N P . . .
the Court to make an order reinstating him as editor of the Botswana Guardiar:

T . .
and/or payment of compensation. He further avers that for the period 1991 to

— e ——

1996, when he was editor of two newspapers, he was entitled to paymentof &
s

double salary, but was only paid a single salary. He now wants an order for
_.-.-——-——"-'_'-._'—__._—— — ) :
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payment of a second salary for the said period as well as payment of accrued

leave.

Although this hearing lasted 5 days only three witnesses testified. Itwas the
Applicant, the present editor of the Midweek Sun and the Respondent’s

Managing Director. The Court will deal with further aspects of their evidence .

under specific headings here below.

DISMISSAL BECAUSE OF ILLHFEALTH

There is no provision in the Botswana legislation for termination of a contract
of employi‘neﬁf .dlu.e to ill-ﬁealth. The only sections de‘aling_ “with medical
. -exa-mination is Section 101 o-f the I;_“.mploymentﬁAct (Elap. 47:01-)-,‘ whi.ch only;
deals with sick leave and sick pay and Section 47 which deals with medical
examination before a contract of employment is enter‘ed into.

The Court must therefore look elsewhere for guidance in this respect. As
dismissals because of ill-health are so closely related to. dismissals for
incapacity to perform,?the Court will now set out the international principles of

equity regarding dismissals for ;ﬁcapacir:y to perform.
r

As the Industrial Court is not only a court of law but also a court of equity, it

applies rules of natural justice, or rules of equity as they are some timescalled,
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when determining trade disputes. These rules of equity are derived from the

common law as well as from Conventions and Recommendations of the

[.
International Labour Organisatiory (ILO). / The basic requirements for a

X,

substantively fair dismissal, which will include dismissal becauise of incapacity

due to ill health, are succinctly stated in Article 4 of ILO Convenition No. 158 of

1982, which provides as follows:

“The employment of a worker shall not be terminated unless thereis

a Wr such termination connected with the capacity or
cortduct of the worker or based on the operational requirernents of
the undertaking, establishment or service.” {The Court's

underlining)

The reason for saying that-ILO Convention No. 158 is also applicable to

incapacity due to ill health is because of the aforesaid underlined word

wcapacity,” which in the said context also includes incapacity.

Le Roux and van Niekerk, The South African Law of Dismissal, deal witlha
Incapacity arising from ill health or injury. At page 228 they guote ffom ar
English case to show the approach of the English Employment Ap peal Tribuna 1 |
to cases of incapacity on account of ill health. This quote then sets out certaira
factors to be taken into account and fo be observed by employers before

making the "difficult decision” to dismiss in such cases. This gquote ends as

follows:



Moo the extent to which the difficulty of the situation and the positiorn of
the employer has been made clear to the employee so that the employee
realises that the point of no return, the moment when the decision was
ultimately being made may be approaching. These, we emp liasise, are ot

cases for disaplinary approaches;, these are for approaches of

understanding. ....’

The above quote is not based on English legislation, but on principles of equity -
—_ ‘--'_'-—___

The said authors then continue as follows at page 229:

1

"The South African industrial court has déuelopéd a similarly empathetic

approach in what appears to have crystallized into the following test:

S

{a) the employer is obliged to ascertain whether the employ ee is capable

of performing the work for which he was employed;

(b}  if the employee is unable to perform the work, the extenit to which he

is able to perform his duties should be ascertained;

(c} the employer is thereafter obliged to ascertain whether the

employee's duties can be adapted;

{d) if the employee cannot be placed in his former position, the employer

must ascertain whether alternative work, at a reduced salary if

necessary, is available.
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The court has not spectfically and separately imposed a requirement of
procedural faimess. As we have noted, ILO Convention 158 refers
specifically to the 'capacity’ of a worker as a valid reason for dismissal. In
Divisionn B of the Convention, concemning procedure prior to, oratthe tirne
of, termination, procedural requirements extend only to instances where
the reasons are related to 'the worker's conduct or performance’. T his
raises the question of whether, in terms of ILO norms, fair procedure is Q
requirement where incapacity assumes the form of ill hedth. The
Convention does make reference to temporary absence frorm work becaw se
of tlness or injury, which in terms of its provisions is not a valid reason Sfor
termination. There are instances of incapacity which will have the
consequence of absence from work, but these need not be so. Theanswwer
probably lies in the close relationship between substantive and procedueral

faimess which exists in cases of incapacity. Substantive requiremerits

necessitate an asses's_ment and a prog_nos_is.' To satisfiy either of these
xe/glu's;nants entails the participation of the employee in sorme form" (The

ourt's underlining)

The abovementioned factors are also based on principles of eqguity, but they

have now been included in the South African Labour Relations Act,

In this regard see also Rycroft and Jordaan, A Guide to South African Labouar

Law, Second Edition at page 93, John Brand et al, Labour Dispuate Resolutior

(1997} at page 227, du Plessis et al, A Practical Guide to Labouar Law, Secornd

Edition at page 146 and John Grogan, Workplace Law, Third Ecdition at page

155.
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Article 6 of the said ILO Convention No. 158 deals with temporary absence from

work because of illness or injury and provides as follows:

“Temporary absence from work because of iliness or injury shall riot

constitute a valid reason for termination.”

As the above factors to be taken into account and to be complied with are

based on principles of equity, this Court will also apply such principlesin this
dispute.
<
Q)

To sum up these principles, there must first and foremost be a valid medical
e— ——————

~

,Le%f_o_r an employee s mcapac1ty to perfor& t&ﬂ.g illness mustbe such -
~ that the employee can no longer, as a result o@s?d illness, perform the
) 7 ,L—a-

duty for which he was employed%’l‘emporary absénce from work because ofb\
e
illness is not a valid reason for termina(t;jn of a contract of employme Th

bl : \ < .
employer musf fiir t_ai‘_s/ggsg what the illness is, then the sir_lgggggis_of such z/\fﬂ
‘t“uer e
illness@hen he needs to make a proanosg) This must be done in
5 -

consultatidn with the employee and if possible also with a medical practitiogr.

If the employer is thereafter satisfied that the employee is not capable of

performing the work for which he was employed and there is no avazlg@@
—

alternative wark, the employer will be justified in dismissing the employee for

incapacity to perform his duties. That would be a valid reason for dismissal.



3 : Q@Q

he next question is how should such dismissal take place?

v
DISMISSAL ON NOTICE
In terms of Section 26 (1)} of the Employment Act an employee may be
dismissed surnmarily, i.e. without notice where such employee is guilty of
serious misconduct in the course of his employment.

7

An employee who is incapable of performing his duties due to illness, isnot
guilty of any misconduct, let alone serious misconduct. Such an ermployee may”

therefore not be dismissed without notice. ' o o

" In terms of Section 18 (1) of the Emp;loyment Actan employer may terminate a

contract of employment by giving the employee the required notice. This mean s /‘é
i @4 Y
that if an employee 1s paid weekly he must be given at least one week’s notice,)

if he is paid fortnightly then 14 days notice and if he is paid monthly then he

must be given one month’s notice.

In the matter of B. Motsumi v. First National Bank of Botswana, Case No. IC.

36/9S, dated 29 September 1995, this Court analysed the provisions of the
said Section 18 (1) and made the following finding. An employer cannotjust
give an employee notice because he feels like it or because Section 18 (1)

authorises him to do so. He must have a good or valid reason for giving an
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employee notice of termination of his contract of employment.

Support for this finding as to a vga)reason, can be found in the aforesaid

Article 4 of ILO Conveng\on No. 158 and support for this finding as to notice

can be found in Article‘_/l 1 of ILO Convention 158, which provides as follow's

“A worker whose employment is to be terminated shall be entitled to ct
reasongble period of notice or compensation in lieu thereof, unless he is
guilty of serious misconduct, that is, misconduct of such a nature that it

would be unreasonable to require the employer to continue his employment

during the notice period.”

SUBSTANTIVE FAIRNESS

.

The Court agrees with the view expressed by le Roux and van Niekerk, op. cit.,
at page 229 that there is a close relationship between substantive and
procedural fairness which exists in cases of incapacity. The Court also agree s

with the following views of the said authors, as set out above:

“Substantive requirements necessitate an assessment and a prognosis. To

satisfy either of these reguirements entails the participation of the employee

in some form.”

The Court will now set out the relevant evidence as regards the ill-healthof the

Applicant and then test the Respondent’s actions and re-actions theretoin the

light of the aforesaid equitable guidelines.
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According to the Applicant’s sick leave record he was off sickin 1993for 1 dayr
and again for 3 days, for reasons unknown as the medical certificatesdo not

give any reasons for him being “unfit for duty”. He apparently hadno sick

leave during 1994. Thereafter his sick leave record indiéates as follows:msr
Exhibit I 1 day 20 July 1995
@‘E_xhibifd' 7 days 31 July 1995 - 6 Avigust 1995
" \”' Exhibit K 2 days 7-8 October 1996
Exhibit L ' 2 days 9-10 March 1997
Exhibit M 1 day 17 April 1997
Exhibit N 1 day 21 April 1997 -
Exhibit O « - 10 éiays 27‘_April ‘1-997 -6 May 1997 e 7
Exhibit O . 6weeks 12 May 1997 - 27 Jumne 1997 LI e

All the aforesaid medical certificates merely state that the Applicantis unfit for
work without stating any reasons for such incapacity. The Applicant conceded

] that the above correctly reflects his sick leave record. -

Under cross-examination the Applicant tried to explain that he wasoff duty
due to stress as he was overworked because of the two jobs he had todoand
he also suffered a stroke. He conceded that none of the medical certificates
mention the reasons for his incapacity. He ?ould give mo acceptable \
explanation why he did not ask the doctors to_’mention the reasons for his

incapacity so that his employer could also know what was going on with him.
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The Court finds the Applicant’s explanation that the reasons for his incapacity

was due to stress because he had to do two jobs, improbable for the following

reasons:

() -

(b)

As from 1 February 1996 each of the said two newspapers againhad its
own editor. From 1 February 1996 the Applicant was only responsible
for the .iéotswana Guardian as the Midweek Sun from then on had its

own editor until the time the Applicant was dismissed in June 1997.

The Respondent’s Manacing Director, was . concerned about the

Apphcant s absentee1sm due to 11$ea1th not knowmg what the cause of
A a5

such incapacity was. He therefore appointed a deputy editor as from 1

October 1996 to assist the Applicant and to be able to take overinfuture
should the Applicant be unable to continue.

The Managing Director’s concern about the Applicant’s ill-health
manifested during 1997 when he was off sic\k from March to Juneatan
alarming rate. The Court finds it improbable that the Applicant could
still have been stressed becaqse of overwork doing two jobs 1n May and

June 1997 when he was doing only one job since 1 February 1996 and

had a deputy editor to assist him with this one job since 1 O ctober 1997.
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The Court finds that there is more behind the Applicant’sill-healththan

>
he would let on. He was very secretive about the cause of his ill-healtlh

to management and to the Court, which can be glemed.- from the

following:

(@)

(b)

In cross-examination it was put to him that his sick leavewasnot

only due to stress but for some other reason as well and wher

% '

asked what this other reason was, he said, “It is confidential
J‘—%—I—’_"__ -

matter”. When asked if it was not reasonable for his employer to

know what was wrong with him, he replied, “No, he isnot a

_doctor.” When asked how his employer was to deterrriine whether

he was capable of staying on in thé job he was empioyed for

because of his ill-health, he replied, “I don’t know, I can'tanswer
that question.”

1
t

One of the terms and conditions of the Applicant’s ermployment is

set out as follows in Clause 3 of his l{tt/er of aippointgnent:

“3,  You will be a member of the non-contributory Guardian
Group Life Scheme under which your dependant(s) will
receive a su;pﬂg:lu’hrgmm;giuic_)gmes you_r__gnmai‘saim:y-in”

the event of your death whilst a member of thae scheme.”
—_— % e

Before accepting an employee as a member of the said insurance
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scheme the Insurance Company needed a medical reporton the

e_mpl_oye_e. The Applicant refuqu_ to undergo _tl.fxis___medilczal
_examination, When it was put to the Applicant that the reason for
his refusal was because he did not want his employer to kndw the
ce;.use:- éf his ill-health, .he Vdeﬂiicﬁiﬁit. He first said hF_..' refused th e
medical examination because the aforesaid Clause 3 did not
require a medical examnination. When pressed on this po'mtr he
éfﬁaﬁged his story and said he did notrequire thisinsuranceashe
had his own insurance policy. When pressed ft.llrther he changed

his story again and said that he was not interested in this policy

as he did not intend staying with the Guardian till he died. -

The Court finds tﬁis attitude of the A.pplic;m’t very stfénge émd his
‘aforesaid reasons improbable. The medical examination and all
the policy instalments would have been paid by the Respondent.
It would not have cost the Applicant a single@éﬁe% . When the
Applicant refused this scheme, the policy had been changedto a
cover equal to 3 year’s sala.ry. At his last salary it would have
meant an additional amount of approximately P176 000 for his
wife and children if he had died. This is not an amount to be

sneezed at especially if you could get it for free.
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The Court therefore agreeé with Mr Ruhukya's submissionthat i t
»is more probable that the reason for the Applicant’s refusal to
undergo a medical examination is because he did not want the
Respondent to know what was wrong with him. This is especiallx~
so where the Applicant had applied to join this free life covex
scheme and later declined it when he heard he had togo for &
medical examination. |
(c) The Applicant said his doctor in Gaborone referred him toadoctoxr
in Johannesburg for a check-up. The Respondent paid hisair faix
to Jo_h_annesburg fo go for this check-up round about Aprilor May”
1997 '~ Yet on his return he does ﬁot tell aﬁy member of
managément, not'even the Respondént’s .i:’e_rsénnel Manager, who
was a friend of the Applicant, what the check-up was foror the
result of 1t When asked why not, he replied that he didnot tell

anyorne because no one asked him,

(d} A further aspect which shows howQs\é;re‘t%jve the Applicant was
about his leave of absence was the vacation leave forms he
completed. Save for one, he filled in on all the other leave forms
under the heading, Reason for leave, the words “Private, personal

and confidential.”
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The Managing Director testified that the Applicant was very good worker till

his health started deteriorating, but the Applicant never once told him what the
cause of his ill-health was — he never even mentioned stress, He said aned.itc{;'_
of a newspaper has avery important leadership role to play as he 1s responsible

for the content of the newspaper. If he is not there then things can gowrong.

He further testified that whenever the Applicant was off sick for a few days the
Personnel Meﬂmaéer would go and visit him at home. He also went once and
hoticed that the Applicant looked extrer.nely ill. He did no:t stay longas the
Applicant was unwell. He was never told what was the cause of the Applicant’s

ill-health. He also did not ask as he felt it was up to the Applicant to inform

him.

He said the Applicant’s regular absence from work due to ill-health was
causing him concern because of the important day to day roll an editor has to

play at the office. He therefore appointed a deputy editor in Octoloer 1996 as a

standby editor-to supervise the work when the Applicant was absentand to
generally assist the Applicant, because he could see the Applicant wasa sick
person. The Court accepts the reason for the appointment of a de puty editor to
assist the Applicant, because no deputy editor was appointed to assist the

editor of the Midweek Sun.

On 28 April 1997 the Managing Directt to the Applicant expressing
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concern at the Applicant’s continued absence due to ill health arnd the effect

thereof on the newspaper. He requested the Applicant to meet with the
‘7‘3 .

Personnel Manager “to a@grtain to what extent the state of your health will

enable you to continue in a full time position”. ,

The Applicant agreed that in June 1997 he was very sick and said thathewas
s0 sick that there was no way he could have returned to work at thhe endof his

sick leave on 27 June 1997. He said at that stage he was also stillin a

N

wheelchair because of a stroke. The Court {inds that these long alb>senteeisms

cannot be classified as temporary absence from work
e ——— i e —— et S

e cowst Has.a;l.ready set out r—._lbove that substantive equitable re quirements
fn-ar a fair dismissal necessil.;ate ;fm ass‘essrnent and. a prc;gnosis b.yl ;11"1-6: em:ployer
which entails participation by the employee.

The Respondent was aware that the Applicant. was a sick person, Whichisnot
denied by the Applicant. Although the Managing Director did 1ot ask the
Applicant outright what the cause of his illness is, he nevertheless did attempt
to find out what was wrong with the Applfcant. This he did by recuesting the
Applicant to meet with the Personnel Ménager to discuss his heal th problems

and his ability to continue working as editor.

This the Applicant refused to do as he thought the request was uri reasonable.
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o —_—

The Managing Director gave him two months, from/(28 Ap;il 1997 to 24 June C%L_

1997, to comply with this request and when the Applicant made no attempt to

discuss his health problems, his contract of employment was terminated on.

notice with effect from 30 June 1997, in the sense that he was paid one
month’s notice pay in lieu of notice.

S

The questions to be answered now is did the Managing Director act reasonably

in the circumstances and did he have a valid reason for terrninating the

Applicant’s contract of employment on notice?

The Court finds th_a_.t the Appl_icant_frustrated attempts by Respondentto try
and find out whatthe cause of his illness was to assess the situation and to
.r.na.ke a decision on his coﬁtinﬁed erﬁployment iﬁ the j;b he was. ;er;lployed for
to do. This was largely due to his secretivenesg about his illnesyf He conceded

that he told nobody, except his family, what was wrong with him. He did not

even tell his close friend, the Personnel Manager, who visited him regularly at

home when he was off sick.

His reason for not telling management, according to him, was because noone
asked him. The Court rejects this explanation. Itis improbable that he would
have told anyone even if they had asked him, in the light of his refusal to meet

with the Personnel Manager to discuss his heaIth,' which was a written request.
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By so frustrating management’s efforts, the Court {inds that the Respondent S, &

could not even get out of the starting blocks, because the starting point is

=4

always, what is wrong with the employee’s health: By being unable to establish

this, the Respondent could not, without the assistance of the-Applicant, go to

phase two to ascertain whether his duties could be adapted or he be given

alternative work.

All that Man;geﬁent could establish by just looking at the Applicant, was that‘@%
’he was a sick person. Management could also see that hié absenteelsm was Als
affecting his work because the deputy editor had to do all his work during his
absence. So why keep hirg on if someone else has to be paid to do hiswork

‘and also where, through the secretiveness of the Applicant, it could not be

. . rdﬁ t - ?
established for how long this situation was going to last.
In the circumstances the Court finds that the Respondent had a valid reasorn ok J:
for terminating the contract of employment of the Applicant. The digmissal of
the Applicant was therefore substantively fair.
The Court further finds that the dismissal was not wrongful as the Respondent, {){‘-ﬂ

A M

having had a valid reason to dismiss the Applicant, was entitled to dismiss hirrz
on one month’s notice in terms of Section 18 (1) of the Employment Actor to
pay him one month’s notice pay in lieu of notice in terms of Section 19 (&) -

This notice of termination was given with effect from 30 June 1997,
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L enan—r

PROCEDURAL FAIRNESS

Having found that the termination of the Applicant’s contract of employment
was not wrongful nor substantively unfair, is not necessarily the end of the
enquiry. The Court must still ascertain whether such termination was /

procedurally fair. If it was unfair, it will entitle the Applicant to an award of \l': o L_MWL

some compensation.

Unlike dismissals for misconduct which generally require a fair disciplinary”
enquiry prior to dismissal, dismissal on account of ill-health doe s notrequire &
'disciplinafy énquiry prior to dismissal because there is no fault on the part of’

such employee as regardé his health.

/ ) o :
/ As stated ab the first phase is for the employer to establish thhe causeofthe _ i
ss above St p ploy 1S B hs [,';;l/-G'“WJ

employee’s illness, preferably by obtaining a medical reporton the employee or, ¥ e

depending on the circumstances, through meaningful consultations withsuch
m _

\employee. r::)_\,v,ft ~ (lw"m«,w’lmu S
/,’

/,
3

{ Should an employee refuse to submit to medical examinatiorn or meet for"
3
* meaningful consultation, he will be frustrating the employer’s efforts to proceect X

b <
. to the s¢cond phase. In such a case the employer must warn the employee &\.}” 1o

that if he persigts in his refusal to co-operate his job could be in jeopardy. The

! T ——e

\
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z'/
_ ‘employee should then be given a final opportunity to co-operate in regard to the

|
bjf .cause of his ill-health.

y
4

7

/

/ Should an employee still remain stubborn and uncooperative after sucha fiial
| opportunity to cooperate, he has only himself to blame if the employer thera
: ' decides to terminate his contract of employment, which the employer will be
entitled to do, if he is satisfied that the employee is no longer capable of

\\performing the duties he was employed for to do.

)
The Court has already found that the Managing Director was guite entitled to

_come to that decision on the facts he had at his disposal.at that time.

G(lﬁow did the Managing Director thereafter handle this situation? He quite
correctly wrote to the Applicant in April 1997 requesting him to meet with the
s

» Personnel Manager to discuss his health problem. For some reason, best

known to the Applicant, the Applicant refused to meet for such discussions.

S5

A It is from here onwards that the Managing Director went wrong. He waited for

2 months, during which period he did nothing further and then out of the blue

he presented the Applicant with a dismissal letter. When he saw that the

Applicant was making no attempt to meet the Personnel Manager, he should
—-—-—"'—___—7 —_ -

opportunity to cooperate and-to warn him that any failure to do so, may result
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,.( in his dismissal as managementis unable to find out what the cause ofhis ill-

H

. health is. It should also have been mentioned in the letter of termination that

management has decided to dismiss him also because of his unwillingness to

cooperate.

s

Although the Court has found that the Applicant’s dismissal was ot wrongful

and also substantively not unfai/the Court finds that the dismissal of th

pplicant was nevertheless procedurally unfair. Q )
COMPENSATION
Although the Court has found that the dismissal of the Applicant was not
~"wrongful and was substantive'fy fair; it was neverthel'e--ss' pfocedui‘ally unfair. @7&;{
This will entitle the Applicant to some form of compensation. The Court find oA 'PJE

thc;aﬂ'instatement_is not an appropriate award where the court ha s found that

a dismissal was substantively fair and also not wrongful. .
- ..4—'_*_—“‘-'——-\__*__‘_ = - —

Section 24 {2) of the Trade Disputes Act (Cap. 48:02) sets out the following
seven factors the Court may {my underlining) take into account in assessingan

‘appropriate amount of compensation:

“(2) In assessing the amount of compensation to be paid under

subsection (1), the Court may take the following factors irto account -

fa) the actual and future loss likely to be suffered by the
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employee as a result of the wrongful dismissal;

(b} the age of the employee; "\ ("i :

(c) the prospects of the employee in finding other equivalent

employment;
: W
| _ - N 3
(d)  the circumstances of the dismissal; X \f\‘

(e:)_'  the acceptance or rejection by either the employer or the
employee of any recommendations made by the Court for the

reinstatement of the employee;
{f) whether or not there has been aﬁy contravention: of theterms
- of any collective agreement or of any law relating to

employr_nent_by the employer or the employee; = © " '

(g)  the employer’s ability to pay.”
QETS avty 1o pa

The Court of Appeal of Botswana dealt with the said Section 24 (2) in the

matter of Botswana Building Society v. Samuel Bolokwe, Civil Appeal Né. 15 of

1999, dated 23 July 1999 and Lord Allanbridge said the following at page 15 of

the typed record:

“This Court, as a Court of Appeal, can only interfere with the exercise of the
discretion of an Industrial Court in making an award of compensatiori

under Section 24, if this Court is satisfied that the Court a quo misdirected

itself as a matter of law in making the award it did. This Court cannot _

Fadle

A
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substitute its own view of what an appropriate amount s hould be in the

whole circumnstances of the case.

Section 24 [2] sets out seven factors which the Court may take into account
in the assessment of compensation. The permissive word “rriay” dees not'
mean that it can select some and ignore others but lists those thatmay be
taken into account. It is for the Industrial Court to decide which of the

factors it is appropriate to take into account in the circumstances of anyy

particular case.

In a given case the Industrial Court should therefore, on the factsdecide:
il which of the seMrs are applicable and relevant;

fii] . giveliits reasons 'for déciding why :eac_h 'of the selected factors are
plisable to the case and also give its reasons for igrioring each of

the remaining factors;

p the selected factors favouring the employee againstthose,

if any, favouring the employer, and then

fiv] ~make what it deems to be a fair award.”
T T————

This Court finds that by using the underlined permissive word “may’, the
legislature did not intend the said seven factors to be exhaustive. Thismeans
that there could be o£her relevant factors as well, not mentioned in the said
Section 24 (2), which the Court may also take into account in assessing an

appropriate amount of compensation.
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In the present case the Court finds that the factors mentioned in sub-
paragraphs (.?.)7_‘ and (c) of Section 24 (2), actual and future 1035 and the
Applicant’ séroépc;cts of finding other employment, are El;segr re{?t/ed and are
relevant. These-two factors favour the Applicant to some ;\S{tent_.-“;l-.le said wheT
he was dismiséed he was still very ill and there was no way that he could have
returned to work at the end of his sick leave on 26 June 1997. He testifiedthat
he has been Jﬁéble to find other permanent émployment since his dismissal.
He has been doing som@l/ge reporting for other newspapers and frorm
November 1997 he has had a part-time appointment with the Gaboron =
Television Compap_y. He did not say when he was able to start part-time work<
again, but it must 'have been Qithin 4 months of hils dismissal as he slt.a_rted

working for the Television Company in November 1997

The Court finds that the age of the Applicant, mentioned in sub-paragraph (b) ,
is not relevant. The Applicant is a middle aged man;-whose age, depe;}ding or

his health, should not stand in his way in finding permanent employment.

Factor (d), the ct tances of the dismissal, is a factor which can count iry

favour of both parties, The fact that the Respondent had a valid reason fox~

e —— et EE

——

dismissing the Applicant on notice, favours the Respondent. The fact that the

e

Respondent did not follow the correct procedure prior to disrnissing the
DO ST COTTEE PRORE

Applicant favours the Applicant.
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’

The Court finds that the factors mentioned in sub—paragraphs;,@anc{(llarc not

relevant in this case. The Court will assume that the Respondentisin a

-7 . //—\ .
findncial position to pay gompensation as the Managing Director did nottestify

—

otherwise. The factor mentioned in sub-paragraph (g) therefore favours the

Applicant.

Another factor, not mentioned in Section 24 (2}, which the Court findsrelevant

and which the Court will take into account in favour of the Respondent,is the

Applicant’s secrecy about the nature of his illness. He frustrated the.

Respondent’s efforts in trying to establish what the nature or cause of such

illness was, Wthh was affecting his work.

Havin

he@ factors in favour of each party,. the members

of the Court are agreed that a fair and an appropriate award of cormpensatiory

merely for procedural unfairness in the circumstances of this case would be

compensation equal to two months salary.

It was not disputed that at the time of his dismissal, the Applicant’s salarywas

P4 887 per month.

The amount so to be awarded to the Applicant is compensation and notsalary.
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The full amount must _therefore be paid to the Applicant <without any

deductions.

ACCRUED LEAVE PAY _ .

One of the Applicant’s claims is for payment of leave pay for accrued leave. He

said in terms of his contract of employment he was entitled to 20 workingday s
leave per year. He was in the employ of the Respondent for(5
‘ yearl.

months, during which period he said he only took 28 days leave

' : . . ' V4
was so busy doing two jobs, that there was just no time for taking leave. He

now wants payment for all his leave days which have accumulated duringthis

period.

In terms of Section 99 (6) (a) of the Employment Act, when a, cantract of

-

employment is terminated, the employer shall pay to an employee his basic pay

in respect of all leave legally accumulated. el )

An employee is entitled to 15 working days paid leave in any one year.interms
of Section 99 (2). This is the minimum number of days an employee must be
granted per year. The parties can however agree to more leave days butnot

less. In the present case the parties had agreed to 20 days, which is therefore

perfectly in order.

Of the said 15 or more working days leave an employee is entitled to in respect

of any period of 12 months, in terms of Section 99 (3), not less than 8 working
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days leave must be taken not later than 6 months after the end of such period

of 12 months. If the said 8 days compulsory leave is not taken as aforesaid,

T3 (e
the employee t, which means that an employee can later also notclaim

leave pay in respect of leave so forfeited.

In terms of Section 99 (4) any balance of leave not taken as compulsory leave,
M_ e e e

may be accumulatf:c_i__year by year but such leave shall not be acctamulated for

———

longer than 3 ;r'ea‘rs after the said {irst year which gives you a cycle of 4 years.
PLt the end of such 4 years period all the accurﬁulated Ieave,ltogether with all
the leave earned in respect of the immediately preceding period of 12 months
shall be taken. T_hat means }hat if leave is accumulated over a period of 4

years, all such accumulated leave must be taken at the end of each period-of 4

years or else it is also forfeited. That further means that at the beginning of

every Sth year of continuous employment, an employee starts with a cleanslate,

ie. he starts with no accumulated leave.

The reason for saying that all accumulated leave not taken shall be forfeited, is

because of the use of the mandatory word “shall” in the aforesaid two.

subsections.

When the aforesaid provisions are applied to the Applicant’s case we find the
following. The Applicant started working for the Respondent on 8 August 1991.

His first 4 years of continuous employment would therefore have endedon 7
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August 1995, on which date he would have forfeited all accumulated leave and

he would have started on 8 August 1995 with no accrued leave at all.

On 7 Aﬁgust 1996 he would have earned 20 days leave, of which he should
have taken 8 days compulsory leave on or before 7 February 1997. Ifhehad
not, he would have forfeited the said 8 days leave, leaving him with 12days
accumulated leave, plus the leave earned for the period 8 August 1996t 30
- June 1997, W‘I.’-l-icil is for 11 months. 20 days leave earns 1.66 days leave per
rﬁonth and for 11 months it will be 18.26 days. At best for.the Applicant he
could therefore have had only 30.26 days accrued leave when he was
dismissed, that is__i_f he had taken no leave during his last one year and 11

months of service. He did not state when he had taken the said 28 daysleave.

Under cross-examination he was shown leave forms showing that he hadtakenn

T

at leas\GAf Ya )days vacation leave during his service period. When this was

pointed out to him he said he could be mistaken about the vacation leave he

had taken.

He conceded that he had attended cerfajn seminars and conferences butsaid it

——— —

the present editor of The Sun, who was called as a witness by the Respondent.

He also testified that the Respondent had a shutdown for 10 days each yearat

e

Christmas time. All staff would then take 10 days leave, which would be

yas
‘:_?OU A

o)

pf’y ‘.

/
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deducted from their annual leave. This was not disputed under cross—

examination. In the case of C. Nettev v. Kegalagadi Resources DevelopmentCo.

(Ptv) Ltd., t/a Solar Power, Case No. IC. 6/96, dated 6 November 1998, this

Court held at page 15 of the typed record; that unless it is conntained in ana
employee’s contract of employment, the work days during the Christmas

shutdown may not be deducted from an employee’s annual leave days.

As the Applicant was not sure how many days vacation leave he had takenand
as he failed to mention when he had in fact taken leave and in view of the sajid

editor’s evidence, the Court finds that the Applicant has failed to prove hiscase

as to accrued leave pay.

DOUBLE SALARY

As stated above, the Applican@ that he was entitled to a double salaryfor

the period that he was editor of both newspapers. As he received only one
salary for the “two jobs” he is now claiming a second salary for the period 1
December 1991 to 1 February 1996 when another person was appointed as

editor of the Midweek Sun. From then on he was editor of only thie Botswana

Guardian and on 1 October 1996 a deputy editor was appointed to assistthe

Applicant with the Botswana Guardian.
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The Applicant said in evidence, “I say I am entitled to a double salary because I

was editor of two newspapers but received only one salary”.

’
Entitlement to a salary is not a question for speculation nor isit a question of é
what an employee thinks he is entitled to. It is a question of agreement
between the parties.

To establish what agreements the. parties entered into, the Court will briefly/ -

repeat the sequence of events, set out at the commencement of this judgment.

By letter dated 16 August 1991 the Respondent offered the Applicant the

pos1t1or1 of Deputy Editor Designate of the Midweek Sun w1th effect from@ 8,-———"9“

)b
ugust 1991 at a salary of 13/19 200 per annum h1ch ig P1 600 er month .

The Applicant accepted the said offer of employment by signing the said

document.

On S September 1991 the Applicant received a letter from the Respondent’s
Managing Director confirming his appointment as Editor De signate of thhe
Midweek Sun and in addition as Editor Designate of the Guardian. Astosalary

the said letter stated:

‘ 4D
“Your salary has begn in to nth fro A
1991. And from Sgptember 1,J1991 it gives me pleasure to inform you LA D

{
o Imecy
2580 N\
(e
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that it has been increased from P2 000 to P2 500”,

These terms and conditions were also accepted by the Applicant.

By letter dated 1 December 1991 the Respondent confirmed the Applicant’s
appointment as Editor of the Botswana Guardian and the Midweek Sun with
effet.:t from 1 December 1991. His basic salary was increased by P6 000 pexT
annum (PSOO,_ber month) from ] December 1991. These terms and conditions

were also accepted by the Applicant.

I T,

It was pointed out to the Applicant that from (1 September 199 1/ when he

assumed responsibility for both newspapers till 1 December 199 1, whichis a

-— T e

- .period of 3 months, he received two salary raises, which incréased his initia.l

/’-——.—-__-____‘ = . N
salary of P1 600, when he was editor of one paper, té P3 QOO?peﬂr month. This

was an increase of P@ month, almost double his initial salary.

The Applicant denied that these substantial increases in so short a perloed wa s

because of the fact that he was then editor of two papers. He said these

increases were in appreciation of the good work he was doing.

The Court does not agree with this view of the Applicant. The letterof 1
December 1991 clearly states that because of his promotion to editor of the tw O

newspapers, his salary will consequently be increased by P6 00O per annurrl .

=

(A~ Vo
Ly
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The Applicant said he accepted the said promotion and also accepted thesalary

raise, although he was not satisfied with it because it was inade guate.

That is however not the point. There were undisputed valid legal agreements
between the parties as to the Applicant’s job description and to his
remuneration for such job. Both parties are therefore bound by such

agreements.

If the Applicant was dissatisfied he could have complained about his

remuneration, which he said he did verbally to the previous Managing Director .

The Applicant conceded that he only complained in'writing for the firsttime or1.

16 August 1994, whichis 3 yeérs after he started;‘work.ing for the Respondent.

In the said letter the Applicant does not claim that he has a legal rightto a

double salary, he merely asks for more money. The letter starts off as follows:

“As per our last week’s discussion, I strongly feel that my employment

package needs to be reviewed”.

He continues as follows further on in this letter:

“I have no doubt in my mind that, given the amount of resporasibility that

I'm charged with, I should be getting no less than P6 000 per month. I
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strongly believe that I'm worth twice, if not thrice, what I'm presently”

getting”.

The Court is inclined to agree with him, but the question still is, whatis he
legally entitled to in terms of their agreements. The answer is plain and simple.
He agreed to do the said two jobs at an agreed salary, which salary waspaid to
him until his contract of employment was terminated on 30 June 1997.

The Court therefore finds that the Applicant has failed to prove his claimfor &

double salary for the said period.

DETERMINATION .
In the premises the Court makes the following determination:

() The termination of the contract of employment of the Applicant, Joel
Sebonego, by the Respondent on 30 June 1997, was not wrongfuland

was also substantively not unfair but it was nevertheless procedurally”

urnfair.

(b) In terms of Section 24 (1) (b) of the Trade Dispute Act, the Respondentis
hereby directed to pay to the Applicant the amount of P9 774 (2 x

P4,887), being compensation.



